
March 7, 2017 

Mr. Kerry G. Tilley 
Assistant City Attorney 
City of Amarillo 
200 Southeast Third A venue 
Amarillo, Texas 79101-1514 

Dear Mr. Tilley: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2017-04858 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 648092 (Request No. 16-2926). 

The Amarillo Police Department (the "department") received a request for all information 
related to a specified case. You claim the submitted information is excepted from disclosure 
under sections 552.101, 552.108, 552.1175, 552.130, and552.152oftheGovernmentCode.1 

We have considered the exceptions you claim and reviewed the submitted information. 

Initially, you acknowledge, and we agree, the department did not comply with the procedural 
requirements of section 552.301 of the Government Code with respect to the submitted 
information. See Gov't Code§ 552.301(b). A governmental body's failure to comply with 
the procedural requirements of section 552.301 results in the legal presumption the requested 
information is public and must be released unless a governmental body demonstrates a 
compelling reason to withhold information from disclosure. See id § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005, nopet.);Hancockv. State Bd 
of Ins., 797 S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ) (governmental body must 
make compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section552.302). Because sections 552.101, 552.1175, 552.130, and552.152 
of the Government Code can provide compelling reasons to overcome the presumption of 

'Although you do not argue section 552.1175 or 552.130 of the Government Code in your brief, we 
understand you to raise these exceptions based on your markings. 
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openness, we will consider the applicability of these exceptions to the submitted information. 
However, we find you have failed to establish a compelling reason to address your remaining 
exception. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 of the Government Code encompasses information other 
statutes make confidential. You raise section 552.101 in conjunction with the federal Health 
Insurance Portability and Accountability Act of 1996 ("HIPAA"), 42 U.S.C. 
§§ 1320d-1320d-8. At the direction of Congress, the Secretary of Health and Human 
Services ("HHS") promulgated regulations setting privacy standards for medical records, 
which HHS issu~d as the Federal Standards for Privacy of Individually Identifiable 
Health Information. See Health Insurance Portability and Accountability Act of 1996, 42 
U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of 
Individually Identifiable Health Information, 45 C.F.R. pts. 160, 164 ("Privacy Rule"); 
see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the 
releasability of protected health information by a covered entity. See 45 C.F .R. pts. 160, 164. 
Under these standards, a covered entity may not use or disclose protected health information, 
except as provided by parts 160 and 164 of the Code of Federal Regulations. See id. 
§ 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code ofFederal 
Regulations provides that a covered entity may use or disclose protected health information 
to the extent such use or disclosure is required by law and the use or disclosure complies 
with, and is limited to, the relevant requirements of such law. See id.§ 164.512(a)(l). We 
further noted the Act "is a mandate in Texas law that compels Texas governmental 
bodies to disclose information to the public." See ORD 681 at 8; see also Gov't Code 
§§ 552.002, .003, .021. We, therefore, held the disclosures under the Act come within 
section 164.512( a). Consequently, the Privacy Rule does not make information confidential 
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep 't of 
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.); 
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory 
confidentiality requires express language making information confidential). Thus, because 
the Privacy Rule does not make information that is subject to disclosure under the Act 
confidential, the department may not withhold any portion of the information at issue on this 
basis. 

Section 552.101 of the Government Code encompasses section 261.201 of the Family Code, 
which provides, in relevant part: 

(a) [T]he following information is confidential, is not subject to public 
release under [the Act], and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 
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(1) a report of alleged or suspected abuse or neglect made under 
[chapter 261 of the Family Code] and the identity of the person 
making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under [chapter 261 of the 
Family Code] or in providing services as a result of an investigation. 

Fam. Code § 261.201(a). Upon review, we find the information in Exhibit 1 was used or 
developed in an investigation by the Lubbock Police Department of alleged or suspected 
child abuse or neglect; thus, this information falls within the scope of section 261.201 of the 
Family Code. See id. §§ 101.003(a) (defining "child" for purposes of section 261.201 as 
person under 18 years of age who is not and has not been married or who has not had the 
disabilities of minority removed for general purposes), 261. 001 ( 1 ), ( 4) (defining "abuse" and 
"neglect" for purposes of chapter 261 of the Family Code). Therefore, the information at 
issue is confidential under section 261.201 and the department must withhold Exhibit 1 
under section 552.101 of the Government Code. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which pertains to criminal history record information ("CHRI") generated by the 
National Crime Information Center ("NCIC") or by the Texas Crime Information Center 
("TCIC"). Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI 
that states obtain from the federal government or other states. Open Records Decision 
No. 565 (1990). The federal regulations allow each state to follow its individual law with 
respect to CHRI it generates. Id Section 411. 083 of the Government Code makes CHRI the 
Texas Department of Public Safety ("DPS") maintains confidential, except DPS may 
disseminate this information as provided in subchapters E-1 and F of chapter 411 of the 
Government Code. See Gov't Code§ 41 l.083(a). Sections 41 l.083(b)(l) and 41 l.089(a) 
authorize a criminal justice agency to obtain CHRI, but a criminal justice agency may not 
release CHRI except to another criminal justice agency for a criminal justice purpose. Id. 
§ 41 l .089(b )(1 ). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id §§ 411.090-.127. 
Thus, any CHRI generated by the federal government or another state may not be made 
available to the requestor except in accordance with federal regulations. See ORD 565. We 
note, because the laws governing the dissemination of information obtained from the NCIC 
or TCIC are based on both law enforcement and privacy interests, the CHRI of a deceased 
individual that is obtained from the DPS or another criminal justice agency may be 
disseminated only as permitted by subchapters E-1 and F of chapter 411 of the Government 
Code. See id at 10-12. However, driving record information is not made confidential by the 
confidentiality provisions that govern CHRI. See Gov't Code§ 41 l.082(2)(B) (definition 
of CHRI does not include driving record information). In addition, section 411.083 does not 
apply to active warrant information or other information relating to one's current 
involvement with the criminal justice system. See id. § 41 l.081(b) (police department 
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allowed to disclose information pertaining to person's current involvement in the criminal 
justice system). Upon review, we find some of the information at issue is confidential under 
section 411.083. Therefore, with the exception of the information we have marked for 
release, the department must withhold Exhibits 2 and 3 under section 552.101 of the 
Government Code in conjunction with section 411.083 of the Government Code. However, 
the remaining information does not contain CHRI for purposes of chapter 411. Accordingly, 
the remaining information is not confidential under chapter 411, and the department may not 
withhold it under section 552.101 of the Government Code on that ground. 

Section 552.101 of the Government Code also encompasses common-law privacy. Indus. 
Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). Under the 
common-law right of privacy, an individual has a right to be free from the publicizing of 
private affairs in which the public has no legitimate concern. Id at 682. In considering 
whether a public citizen's date of birth is private, the Third Court of Appeals looked to the 
supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney General of 
Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 
WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). The 
supreme court concluded public employees' dates of birth are private under section 552.102 
of the Government Code because the employees' privacy interest substantially outweighed 
the negligible public interest in disclosure.2 Texas Comptroller, 354 S.W.3d at 347-48. 
Based on Texas Comptroller, the court of appeals concluded the privacy rights of public 
employees apply equally to public citizens, and thus, public citizens' dates of birth are also 
protected by common-law privacy pursuant to section 552.101. City of Dallas, 2015 
WL 3394061, at *3. 

We note, however, the common-law right to privacy is a personal right that "terminates upon 
the death of the person whose privacy is invaded[.]" Moore v. Charles B. Pierce Film 
Enters., Inc., 589 S.W.2d 48~, 491 (Tex. Civ. App.-Texarkana 1979, writ ref d n.r.e.); see 
also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) ("action 
for invasion of privacy can be maintained only by a living individual whose privacy is 
invaded" (quoting RESTATEMENT (SECOND) OF TORTS§ 6521 (1977))); Attorney General 
Opinions JM-229 (1984) ("the right of privacy lapses upon death"), H-917 (1976) ("We are 
... of the opinion that the Texas courts would follow the almost uniform rule of other 
jurisdictions that the right of privacy lapses upon death."); Open Records Decision No. 272 
at 1 (1981) (privacy rights lapse upon death). Further, the requestor has a right of access to 
his own private information under section 552.023 of the Government Code. See Gov't 
Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories not 
implicated when individuals request information concerning themselves). Upon review, with 
the exception of the dates of birth belonging to the deceased individual or the requestor, the 

2Section 552. l 02( a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code§ 552.102(a). 
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department must withhold all.public citizens' dates of birth in the remaining information 
under section 552.101 of the Government Code in conjunction with common-lawprivacy.3 

Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member information of certain individuals, when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential. Gov't Code§ 552.1175. Upon review, we find theremaining information you 
have marked consists of personal information of an individual who is among the types of 
individuals listed in section 552.1175(a) and is information held in a non-employment 
capacity. Thus, if the individual elects to restrict access to the information in accordance 
with section 552.1l75(b ), then the department must withhold the marked information under 
section 552.1175 of the Government Code. lfno election is made, the department may not 
withhold the marked information under section 552.1175. 

Section 552.130 of the Government Code provides inforination relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See id. § 552.130. We note the purpose of section 552.130 
is to protect the privacy interests of individuals. Because the right of privacy lapses at death, 
motor vehicle record information that pertains solely to deceased individuals may not be 
withheld under section 552.130. See Moore, 589 S.W.2d at 491; see also Attorney General 
Opinions JM-229, H-917; ORD 272 at 1. Upon review, we find the department must 
withhold the motor vehicle record information you have marked under section 552.130 of 
the Government Code. 

Section 552.152 of the Government Code provides: 

Information in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from [required 
public disclosure] if, under the specific circumstances pertaining to the 
employee or officer, disclosure of the information would subject the 
employee or officer to a substantial threat of physical harm. 

Gov't Code§ 552.152. You represent the release of Exhibit 7 would reveal shift times and 
officer locations in the Potter County Detention Center. However, upon review, we find the 
information pertains to employees and officers of Potter County, rather than employees or 
officers of the department. Thus, you have failed to demonstrate the applicability of 
section 552.152. Therefore, the department may not withhold any of the remaining 
information under section 552.152 of the Government Code. 

3 As our ruling is dispositive, we need not address your argument against disclosure of this information. 



Mr. Kerry G. Tilley - Page 6 

In summary, the department must withhold: (1) Exhibit 1 under section 552.101 of the 
Government Code in conjunction with section 261.201 of the Family Code; (2) Exhibits 2 
and 3, with the exception of the information we have marked for release, under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code; (3) all public citizens' dates of birth in the remaining information, with 
the exception of the dates of birth belonging to the deceased individual or the requester, 
under section 552.101 of the Government Code in conjunction with common-law privacy; 
(4) the remaining information you have marked under section 552.1175 of the Government 
Code, if the individual elects to restrict access to the information in accordance with 
section 552.1175(b); and (5) the motor vehicle record information you have marked under 
section 552.130 of the Government Code. The department must release the remaining 
information. 4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any.other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Tim Neal 
Assistant Attorney General 
Open Records Division 

TN/sdk 

Ref: ID# 648092 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

4We note the requestor has a right ofaccess to some of the information being released. See Gov't Code 
§ 552.023( a); ORD 481 at 4. Accordingly, if the department receives another request for this same information 
from a different requestor, the department must again seek a ruling from this office. 


