KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 15, 2017

Ms. Julie Pandya Dosher

Counsel for the City of Highland Village
Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
500 North Akard

Dallas, Texas 75201

OR2017-03457
Dear Ms. Dosher;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 645806 (City Ref. No. 8§1906; 2016-241).

The Highland Village Police Department (the “department”), which you represent, received
two requests for information from the same requestor concerning a specified address during
a specified time period. You state the department has released some information to the
requestor. You state the department will withhold access device numbers pursuant to
section 552.136(c) of the Government Code, social security numbers pursuant to
section 552.147(b) of the Government Code, certain information pursuant to Open Records
Decision No. 684 (2009), and public citizens’ dates of birth pursuant to the previous
determination issued in Open Records Letter No. 2016-21546 (2016).! You claim some of

'Section 552.136(c) of the Government Code allows a governmental body to redact the information
described in section 552.136(b) without the necessity of seeking a decision from the attorney general. See Gov't
Code § 552.136(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.136(e). See id. § 552.136(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number without the necessity of requesting a
decision from this office. See id. § 552.147(b). Open Records Decision No. 684 is a previous determination
to all governmental bodies authorizing them to withhold certain information, including the portion of a
document disclosing a fingerprint under section 552.101 of the Government Code in conjunction with
section 560.003 of the Government Code, without the necessity of requesting an attorney general decision.
Open Records Letter No. 2016-21546 authorized the department to withhold dates of birth of members of the
public under section 552.101 of the Government Code in conjunction with common-law privacy without the
necessity of requesting an attorney general’s decision. '
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the submitted information is excepted from disclosure under sections 552.101, 552.103,
552.108, and 552.130 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted representative sample of information.?

Initially, we note, and you acknowledge, the department has not complied with the
procedural requirements of section 552.301 of the Government Code in seeking an open
records decision from this office. Pursuant to section 552.302 of the Government Code, a
governmental body’s failure to comply with the procedural requirements of the Act results
in the legal presumption the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort
Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 319 (1982). The presumption information is public under
section 552.302 can be overcome by demonstrating that the information is confidential by
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3
(1994), 325 at 2 (1982). You claim exceptions to disclosure under sections 552.103
and 552.108 of the Government Code, which are discretionary exceptions that protect a
governmental body’s interests and may be waived. See Gov’t Code § 552.007; Dallas Area
Rapid Tranmsit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no
pet.) (governmental body may waive Gov’t Code § 552.103); Open Records Decision
No. 177 at 3 (1977) (statutory predecessor to section 552.108 subject to waiver); see also
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (waiver of discretionary exceptions). Nevertheless, the interests under
sections 552.103 and 552.108 of a governmental body other than the one that failed to
comply with section 552.301 can provide compelling reasons for non-disclosure under
section 552.302. See Open Records Decision No. 586 at 2-3 (1991), 469 (1987) (university
may withhold information under section 552.103 predecessor to protect district attorney's
interest in anticipated criminal litigation). You provide a representation from the Denton
County District Attorney’s Office (the “district attorney’s office”) asserting the information
at issue should be withheld under sections 552.103 and 552.108 of the Government Code.
Therefore, we will consider whether the information at issue may be withheld on behalf of
~ the district attorney’s office under sections 552.103 and 552.108. Furthermore, because
sections 552.101 and 552.130 of the Government Code make information confidential and
thus can provide compelling reasons for non-disclosure, we will consider the applicability
of these exceptions to the submitted information.

I

>We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Section 552.108(a)(1) of the Government Code excepts from disclosure ““[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why this exception is applicable
to the information at issue. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte
Pruirt, 551 S.W.2d 706 (Tex. 1977). You provide a representation from the district
attorney’s office informing us it objects to the release of the information the department has
marked under section 552.108 because the information at issue pertains to an active criminal
investigation and pending prosecution. Based upon this representation, we conclude release
of the information at issue would interfere with the detection, investigation, or prosecution
of crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).
Accordingly, we find the department may withhold the information it has marked under
section 552.108(a)(1) of the Government Code on behalf of the district attorney’s office.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. Juvenile
law enforcement records relating to conduct that occurred on or after September 1, 1997, are
confidential under section 58.007(c) of the Family Code, which reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). For purposes of section 58.007(c), “child” means a person who is
ten years of age or older and under seventeen years of age at the time of the reported conduct.

?As our ruling is dispositive, we need not consider your remaining arguments against disclosure of this
information.
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See id. § 51.02(2). The information you marked, and the additional information we marked,
involve juvenile delinquent conduct or conduct indicating a need for supervision that
occurred after September 1, 1997. See id. § 51.03 (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of Fam. Code § 58.007). It does
not appear any of the exceptions in section 58.007 apply. Therefore, the department must
withhold the information you marked, and the additional information we marked, under

section 552.101 of the Government Code in conjunction with section 58.007(c) of the Family
Code.*

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as chapter 411 of the Government Code, which makes confidential criminal
history record information (“CHRI”) generated by the National Crime Information Center
or by the Texas Crime Information Center. See Gov’t Code § 411.083(a). Title 28, part 20
of the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual laws with respect to the CHRI it
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that
the Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F, or subchapter E-1 of the Government
Code. See Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.101 in conjunction with chapter 411, subchapter F, of the Government
Code. We note section 411.083 does not apply to active warrant information or other
information relating to one’s current involvement with the criminal justice system. See id.
§ 411.081(b) (police department allowed to disclose information pertaining to person’s
current involvement in the criminal justice system). Further, CHRI does not include driving
record information. See id. § 411.082(2)(B). Upon review, we find a portion of the
remaining information, which we have marked, consists of CHRI that is confidential under
section411.083. Thus, the department must withhold the information we have marked under
section 552.101 in conjunction with section 411.083 of the Government Code. However, we
find you have not demonstrated any portion of the remaining information consists of CHRI
for purposes of chapter 411 of the Government Code, and the department may not withhold
any of the remaining information under section 552.101 of the Government Code on that
basis. :

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses section 730.004 of the
Transportation Code, which provides “an agency may not disclose personal information
about any person obtained by the agency in connection with a motor vehicle record.” Transp.
Code § 730.004. “Personal information” includes a person’s name, address, but not the zip
code, and driver identification number. Id. § 730.003(6). The Department of Public Safety
(“DPS”) is an “agency” for purposes of chapter 730. See id. § 730.003(1) (“agency” is state
agency that compiles or maintains motor vehicle records). The department states a portion
of the submitted information was obtained by the department from DPS. See id
§ 730.007(a)(2)(A)(I) (personal information may be disclosed to government agency in
carrying out its functions). An authorized recipient of personal information may not
re-disclose the personal information and to do so is amisdemeanor offense. 1d. § 730.013(a),
(d). Accordingly, we find the department must withhold the information you have marked
under section 552.101 of the Government Code in conjunction with sections 730.004
and 730.013 of the Transportation Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
highly intimate or embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Upon review, we find some of the information you have marked, and the
additional information we have marked to withhold, satisfy the standard articulated by the -
Texas Supreme Court in Industrial Foundation. Thus, with the exception of the information
we have marked for release, the department must withhold the information you have marked,
and the additional information we have marked to withhold, under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we find the
remaining information you marked pertains to an individual who has been de-identified and
whose privacy interest is, thus, protected, or you have failed to demonstrate the information
is highly intimate or embarrassing and of no legitimate public interest. Therefore, the
department may not withhold any of the remaining information at issue under
section 552.101 on that basis.

You also raise section 552.101 in conjunction with the common-law informer’s privilege,
which Texas courts have long recognized. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex.
Crim. App. 1969). The informer’s privilege protects from disclosure the identities of persons
who report activities over which the governmental body has criminal or quasi-criminal
law-enforcement authority. See Open Records Decision No. 208 at 1-2 (1978). The
informer’s privilege protects the identities of individuals who report violations of statutes to
the police or similar law-enforcement agencies, as well as those who report violations of
statutes with civil or criminal penalties to “administrative officials having a duty of
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inspection or of law enforcement within their particular spheres.” Open Records Decision
No. 279 at 1-2 (1981) (citing 8 John H. Wigmore, Evidence in Trials at Common Law,
§ 2374, at 767 (J. McNaughton Rev. Ed. 1961)). The report must be of a violation of a
criminal or civil statute. See Open Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988).
However, witnesses who provide information in the course of an investigation but do not
make a report of the violation are not informants for the purposes of claiming the informer’s
privilege. The privilege excepts the informer’s statement only to the extent necessary to
protect that informer’s identity. Open Records Decision No. 549 at 5 (1990). We note the
informer’s privilege does not apply where the informant’s identity is known to the individual
who is the subject of the complaint. See ORD 208 at 1-2.

You state portions of the remaining information identify complainants who reported
violations of law to the department. Based upon your representations and our review, we
conclude the department has demonstrated the applicability of the common-law informer’s
privilege to the information you have marked. Therefore, the department may withhold the
information you have marked under section 552.101 of the Government Code in conjunction
with the common-law informer’s privilege.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Upon review, we find portions
of the remaining information consist of motor vehicle record information. Accordingly, the
department must withhold the remaining motor vehicle record information you have marked,
and the additional information we have marked, under section 552.130 of the Government
Code.

In summary, the department may withhold the information it has marked under
section 552.108(a)(1) ofthe Government Code on behalf of the district attorney’s office. The
department must withhold the information you have marked, and the additional information
we have marked, under section 552.101 of the Government Code in conjunction with
section 58.007(c) of the Family Code. The department must withhold the information we
have marked under section 552.101 in conjunction with section 411.083 of the Government
Code. The department must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with sections 730.004 and 730.013
of the Transportation Code. With the exception of the information we have marked for
release, the department must withhold the information you have marked, and the additional
information we have marked to withhold, under section 552.101 of the Government Code
in conjunction with common-law privacy. The department may withhold the information
you have marked under section 552.101 of the Government Code in conjunction with the
common-law informer’s privilege. The department must withhold the remaining motor
vehicle record information you have marked, and the additional information we have marked,
under section 552.130 of the Government Code. The department must release the remaining
information. '
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

iAo =

Ian Lancaster

Assistant Attorney General
Open Records Division
IML/sb

Ref: ID# 645806

Enc. Submitted documents

c: Requestor
(w/o enclosures)



