ATTORNEY GENERAL OF TEXAS

February 15, 2017

Ms. Ana Vieira Ayala

Assistant General Counsel & Public Information Coordinator
Office of General Counsel

University of Texas System

201 West 7th Street, Suite 600

Austin, Texas 78701-2901

OR2017-03447
Dear Ms. Ayala:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 645872 (OGC# 172533).

The University of Texas M.D. Anderson Cancer Center (the “university”) received a request
for five categories of agreements between the university and three specified entities and
information pertaining to specified communications.! You state the university is releasing
some of the requested information.”> You claim some of the submitted information is
excepted from disclosure under sections 552.101 and 552.104 of the Government Code.

"We note the university sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (if request for information is unclear, goyernmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is
measured from date request is clarified).

“We note the university sent the requestor an estimate of charges for portions of the requested
information pursuant to section 552.2615 ofthe Government Code. See Gov’t Code § 552.2615. The estimate
of charges required the requestor to provide a deposit for payment of anticipated costs under section 552.263
of the Government Code. Seeid. § 552.263(a). You inform us the university received the required deposit on
November 30, 2016. See id. § 552.263(e) (if governmental body requires deposit or bond for anticipated costs
pursuant to section 552.263, request for information is considered to have been received on date governmental
body receives bond or deposit).

-
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Additionally, you state release of the submitted information may implicate the proprietary
interests of MD Anderson Physicians Network and MD Anderson Services Corporation.
Accordingly, you state you notified the third parties of the request for information and of
their right to submit arguments to this office as to why the submitted information should not
be released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception in the Act in certain circumstances).
We have reviewed the submitted arguments and the submitted representative sample of
information.’ :

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice to submit its reasons, if any, as to why information relating
to that party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of the date of
this letter, we have not received arguments from the interested third parties. Thus, the third
parties have not demonstrated the companies have protected proprietary interests in any of
the submitted information. See id. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6
(1999) (to prevent disclosure of commercial or financial information, party must show by
specific factual evidence, not conclusory or generalized allegations, that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret), 542 at 3. Accordingly, the
university may not withhold the information at issue on the basis of any proprietary interests
either of the third parties may have in the information.

We note the submitted information includes contracts for the purchase of services from
private vendors that are subject to the posting requirements in section 2261.253 of the
Government Code. Section 2261.253(a) provides, in relevant part, as follows:

(a) For each contract for the purchase of goods or services from a private
vendor, each state agency shall post on its Internet website:

(1) each contract the agency enters into, including contracts entered
into without inviting, advertising for, or otherwise requiring
competitive bidding before selection of the contractor, until the
contract expires or is completed|.]

Gov’t Code § 2261.253(a)(1). Some of the contracts at issue, valued at more than $15,000,
are between the university, which is a state agency, and private vendors for the purchase of

*We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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services, and the contracts are not expired or completed. See id §§ 2261.002(2) (“state
agency” has meaning assigned by Gov’t Code § 2151.002), 2151.002(3) (“state agency”
includes university system or institution of higher education as defined by Educ. Code
§ 61.003). Accordingly, these contracts, which were executed on or after September 1,2015,
are required to be posted on the university’s internet website. Although the university seeks
to withhold the contracts at issue under section 552.104 of the Government Code, the
exceptions to disclosure found in the Act do not generally apply to information that other
statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989).
Therefore, the university may not withhold any portion of the contracts at issue, which we
marked, under section 552.104 of the Government Code. Accordingly, the university must
release the marked contracts in their entireties. However, we will address your arguments

against disclosure of the information not subject to section 2261.253 of the Government
Code.

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Boeing
Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015). The university states it has specific marketplace
interests in the information at issue because the university competes with other universities,
medical facilities, and research institutions to provide hospital and clinical health services.
In addition, the university states release of the information at issue would harm the
university’s position in the marketplace by allowing competitors to use the university’s
structure and strategies in pursuing professional services agreements to develop competing
agreements. The university further states the release of the information at issue would
undermine its ability to maintain a competitive advantage in patient services and treatment,
increase revenues, and provide medical care to patients. After review of the information at
issue and consideration of the arguments, we find the university has established the release
of the information at issue would give advantage to a competitor or bidder. Thus, with the
exception of the contracts subject to section 2261.253 of the Government Code, we conclude
the university may withhold the information you indicated under section 552.104(a) of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by statute,
such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code,
which governs release of medical records. Section 159.002 of the MPA provides, in relevant
part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
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confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
you marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a
patient by a physician or that was created or is maintained by someone under the supervision
ofaphysician. Accordingly, the university must withhold the information you marked under
section 552.101 of the Government Code in conjunction with the MPA..*

In summary, with the exception of the contracts subject to section 2261.253 of the
Government Code, which must be released in their entireties, the university may withhold
the information you indicated under section 552.104(a) of the Government Code. The
university must withhold the  information you marked under section 552.101 of the
Government Code in conjunction with the MPA. The university must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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providing public information under the Act may be directed to the Office of the Attorney -
General, toll free, at (888) 672-6787.

Sincerely,

Kieran Hillis

Assistant Attorney General
Open Records Division
KH/sb

Ref: ID# 645872

Enc. Submitted documents

c: Requestor
(w/o enclosures)

2 Third Parties
(w/o enclosures)



