ATTORNEY GENERAL OF TEXAS

February 13, 2017

Ms. Stephanie Denman
City Secretary

City of Plum Grove
P.O. Box 1358
Splendora, Texas 77372

OR2017-03211
Dear Ms. Denman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 645675.

The City of Plum Grove (the “city”) received a request for a specified letter; information
pertaining to communications between city representatives and a specified entity; and
information pertaining to city council, city spending, and future city elections. You state you
will release some information. You claim the submitted information is excepted from
disclosure under sections 552.105, 552.107,552.131, and 552.153 of the Government Code.!
We have considered the exceptions you claim and reviewed the submitted representative
sample of information.? ’

'Although you do not raise section 552.107 of the Government Code in your brief, we understand you
to raise this exception based on the substance of your arguments.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Initially, we note some of the submitted information, which we have marked, is not
responsive to the instant request for information. This ruling does.not address the public
availability of any information that is not responsive to the request and the city is not
required to release such information in response to this request.

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(17) information that is also contained in a public court record[.]

Gov’t Code § 552.022(a)(17). The submitted information includes court-filed documents
that are subject to section 552.022(a)(17). This information, which we marked, must be
released unless it is made confidential under the Act or other law. See id. You seek to
withhold the information subject to section 552.022(a)(17) under sections 552.105, 552.107,
552.131(b), and 552.153(b)(1) of the Government Code. However, sections 552.105,
552.107, 552.131(b), and 552.153(b)(1) are discretionary in nature and do not make
information confidential under the Act. See Open Records Decision Nos. 676 at 10-11
(2002) (attorney-client privilege under Gov’t Code § 552.107(1) may be waived), 665 at 2
n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 564 (1990) (statutory predecessor to section 552.105 subject to waiver); see also
Gov’t Code § 552.153(b)(1) (providing for the withholding of certain information relating
to a proposal for a qualifying project under chapter 2267 of the Government Code if release
would harm the governmental body’s financial interests or bargaining position), (2)(C)
(providing for the withholding of certain information provided by a contracting party under
chapter 2267 ifrelease before the execution of an interim or comprehensive agreement would
harm the governmental body’s financial interests or bargaining position). Therefore, the city
may not withhold the information subject to section 552.022 under section 552.105,
section 552.107, section 552.131(b), or section 552.153(b)(1). However, the Texas Supreme
Court has held the Texas Rules of Evidence are “other law” within the meaning of
section 552.022. See In re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). We will
therefore consider your assertion of the attorney-client privilege under rule 503 of the Texas
Rules of Evidence for the information subject to section 552.022. Further, as
sections 552.131(a), 552.137, and 552.153(b)(2) of the Government Code make information
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confidential, we will consider the applicability of these sections for the information at issue.’
We will also consider your arguments for the information not subject to section 552.022.

We first address your assertion of the attorney-client privilege for the information subject to
section 552.022(a)(17) of the Government Code. Texas Rule of Evidence 503 encompasses
the attorney-client privilege. Texas Rule of Evidence 503(b)(1) provides as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the client’s
lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative;

(C) by the client, the client’s representative, the client’s lawyer, or the
lawyer’s representative to a lawyer representing another party in a
pending action or that lawyer’s representative, if the communications
concern a matter of common interest in the pending action;

(D) between the client’s representatives or between the client and the
client’s representative; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EvID. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must (1) show the document is a communication transmitted
between privileged parties or reveals a confidential communication; (2) identify the parties
involved in the communication; and (3) show the communication is confidential by
- explaining it was not intended to be disclosed to third persons and it was made in furtherance
of the rendition of professional legal services to the client. Upon a demonstration of all three
factors, the information is privileged and confidential under rule 503, provided the client has

’The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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not waived the privilege or the document does not fall within the purview of the exceptions
to the privilege enumerated in rule 503(d). See Pittsburgh Corning Corp. v. Caldwell, 861
. S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, orig. proceeding).

You assert the information subject to section 552.022(a)(17) of the Government Code should
be withheld under the attorney-client privilege of rule 503. Upon review, however, we find
you have failed to demonstrate the information at issue consists of privileged attorney client

communications. Accordingly, no portion of the information at issue may be withheld under
rule 503.

You claim section 552.107 of the Government Code for portions of the information not
subject to section 552.022. Section 552.107(1) protects information that comes within the
attorney-client privilege. The elements of the privilege under section 552.107 are the same
as those discussed for rule 503. When asserting the attorney-client privilege, a governmental
body has the burden of providing the necessary facts to demonstrate the elements of the
privilege in order to withhold the information at issue. See ORD 676 at 6-7.
Section 552.107(1) generally excepts an entire communication that is demonstrated to be
protected by the attorney-client privilege unless otherwise waived by the governmental body.
See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire
communication, including facts contained therein).

Upon review, we find you have failed to establish the information at issue constitutes
communications between or among city representatives and attorneys for the purposes of
section 552.107(1). Thus, the city may not withhold the information at issue under
section 552.107 of the Government Code.

Section 552.105 of the Government Code excepts from disclosure information relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov’t Code § 552.105. We note this provision is designed to protect a governmental body’s
planning and negotiating position with regard to particular transactions. See Open Records
Decision Nos. 564, 357 (1982), 310 (1982). Information that is excepted from disclosure
under section 552.105 that pertains to such negotiations may be excepted from disclosure so
long as the transaction relating to that information is not complete. See ORD 310. Under
section 552.105, a governmental body may withhold information “which, if released, would
impair or tend to impair [its] ‘planning and negotiating position in regard to particular
transactions.”” ORD 357 at 3 (quoting Open Records Decision No. 222 (1979)). The
question of whether specific information, if publicly released, would impair a governmental °
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body’s planning and negotiating position with regard to particular transactions is a question
offact. Accordingly, this office will accept a governmental body’s good-faith determination
in this regard, unless the contrary is clearly shown as a matter of law. See ORD 564.

You generally state section 552.105 applies to the submitted information. However, we find
you have not demonstrated any of the information at issue pertains to the location, appraisal,
or purchase price of real or personal property for a public purpose. See ORD 310 (statutory
predecessor to section 552.105 protects information relating to the location, appraisals, and
purchase price of property to be purchased by governmental body for public purpose).
Accordingly, the city may not withhold any of the information at issue under section 552.105
of the Government Code.

Section 552.131 ofthe Government Code relates to economic development information and
provides, in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131 (a)-(b). Section 552.131 (a) protects the proprietary interests of third
parties that have provided information to governmental bodies, not the interests of
governmental bodies themselves. There has been no demonstration by a third party that any
of the information at issue constitutes a trade secret or that release of any of the information
at issue would cause a third party substantial competitive harm. See Open Record Decision
Nos. 661 at 5-6 (1999), 552 at 5 (1990). Thus, the city may not withhold any of the
‘information at issue under section 552.131(a) of the Government Code.

Section 552.131(b) of the Government Code protects information about a financial or other
incentive that is being offered to a business prospect by a governmental body or another
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person. Gov’t Code § 552.131(b). You state the submitted information is related to a
pending property development project. However, upon review, we find no portion of the
information at issue pertains to a financial or other incentive offered to a business prospect
by a governmental body or another person. Accordingly, the city may not withhold any of
the submitted information that is not subject to section 552.022 under section 552.131(b) of
the Government Code.

Section 552.153 of the Government Code protects proprietary records and trade secrets
involved in certain partnerships under chapter 2267 of the Government Code and provides
in part:

3 <<

(a) In this section, “affected jurisdiction,” “comprehensive agreement,”
“contracting person,” “interim agreement,” “qualifying project,” and
“responsible governmental entity” have the meanings assigned those terms

by [s]ection 2267.001.

(b) Information in the custody of a responsible government entity that relates
to a proposal for a qualifying project authorized under [clhapter 2267 is
excepted from the requirements of [the Act] if: '

(1) the information consists of memoranda, staff evaluations, or other
records prepared by the responsible governmental entity, its staff,
outside advisors, or consultants exclusively for the evaluation and
negotiation of proposals filed under [c]hapter 2267 for which:

(A) disclosure to the public before or after the execution of an
interim or comprehensive agreement would adversely affect
the financial interest or bargaining position of the responsible
governmental entity; and

(B) the basis for the determination under Paragraph (A) is
documented in writing by the responsible governmental
entity; or

(2) the records are provided by a contracting person to a responsible
governmental entity or affected jurisdiction under [c]hapter 2267 and
contain:

(A) trade secrets of the contracting person;

(B) financial records of the contracting person, including
balance sheets and financial statements, that are not generally
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available to the public through regulatory disclosure or other
means; or

(C) other information submitted by the contracting person
that, if made public before the execution of an interim or
comprehensive agreement, would adversely affect the
financial interest or bargaining position of the responsible
governmental entity or the person.

Id. § 552.153(a)-(b). Section 2267.001(10) of the Government Code provides “qualifying
project” means:

(A) any ferry, mass transit facility, vehicle parking facility, port facility,
power generation facility, fuel supply facility, oil or gas pipeline, water
supply facility, public work, waste treatment facility, hospital, school,
medical or nursing care facility, recreational facility, public building, or other
similar facility currently available or to be made available to a governmental
entity for public use, including any structure, parking area, appurtenance, and
other property required to operate the structure or facility and any technology
infrastructure installed in the structure or facility that is essential to the
project’s purpose; or

(B) any improvements necessary or desirable to unimproved real estate
owned by a governmental entity.

1d §2267.001(10). Further, section 2267.001(11) provides that “responsible governmental
entity” means “a governmental entity that has the power to develop or operate an applicable
qualifying project.” Id. § 2267.001(11). However, the city has failed to demonstrate the
information relates to a proposal for a qualifying project authorized under chapter 2267 of
the Government Code. Accordingly, we find the city may not withhold any portion of the -
submitted information under section 552.153 of the Government Code. ‘

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See id. § 552.117(a)(1). We note section 552.117 is also applicable to personal
cellular telephone numbers, provided the cellular telephone service is not paid for by a
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not
applicable to cellular telephone numbers paid for by governmental body and intended for
official use). Whether a particular item of information is protected by section 552.117(a)(1)
must be determined at the time of the governmental body’s receipt of the request for the
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may be
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withheld under section 552.117(a)(1) only on behalf of a current or former employee or
official who made a request for confidentiality under section 552.024 prior to the date of the
governmental body’s receipt of the request for the information. Information may not be
withheld under section 552.117(a)(1) on behalf of a current or former employee or official
who did not timely request under section 552.024 the information be kept confidential.
Therefore, to the extent the individuals whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code, the city must withhold the
information we have marked under section 552.117(a)(1) of the Government Code; however,
the marked cellular telephone numbers may be withheld only if a governmental body does
not pay for the cellular telephone service. Conversely, to the extent the individuals at issue
did not timely request confidentiality under section 552.024, the city may not withhold the
marked information under section 552.117(a)(1).

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(¢c). However, section 552.137 does not apply to an institutional e-mail address,
the general e-mail address of a business, an e-mail address of a person who has a contractual
relationship with a governmental body, an e-mail address of a vendor who seeks to contract
with a governmental body, an e-mail address maintained by a governmental entity for one
of its officials or employees, or an e-mail address provided to a governmental body on a
letterhead. Seeid § 552.137(c). Additionally, section 552.137 does not apply to the private
e-mail addresses of government officials who use their private e-mail addresses to conduct
official government business. Austin Bulldog v. Leffingwell, 490 S.W.3d 240 (Tex.
App.—Austin 2016, no pet.) (holding personal e-mail addresses of government officials used
to conduct official government business are not e-mail addresses of “members of the public”
for purposes of Gov’t Code § 552.137(a)). Accordingly, the city must withhold the personal
e-mail addresses we marked under section 552.137 of the Government Code, unless the
individuals to whom the e-mail addresses belong affirmatively consent to their release.

In summary, to the extent the individuals whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code, the city must withhold the
information we have marked under section 552.117(a)(1) of the Government Code; however,
the marked cellular telephone numbers may be withheld only if a governmental body does
not pay for the cellular telephone service. The city must withhold the personal e-mail
addresses we marked under section 552.137 of the Government Code, unless the individuals
to whom the e-mail addresses belong affirmatively consent to their release. The city must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

i
Meagan J. Conway

Assistant Attorney General
Open Records Division

MIJC/sb
Ref: ID# 645675
Enc. Submitted documents

c: Requestor
(w/o enclosures)



