
February 13, 2017 

Mr. Barry L. Macha 
General Counsel 
Midwestern State University 
3410 Taft Boulevard 

KEN PAXTON 
ATTORNEY GENERAL 0 .f TEXAS 

Wichita Falls, Texas 76308-2099 

Dear Mr. Macha: 

OR2017-03201 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 645682. 

Midwestern State University (the "university") received a request for information pertaining 
to a specified investigation into a named former employee. You claim some of the submitted 
information is excepted from disclosure under sections 552.101, 552.102, 552.108, 552.114, 
552.116, 552.130, and 552.147 of the Government Code. Additionally, you state, and 
provide documentation showing you have notified the former employee of his right to submit 
comments to this office why some of the submitted information should not be released. See 
Gov' t Code § 552.304 (interested party may submit comments stating why information 
should or should not be released). We have received comments from a representative of the 
named former employee (the "employee"). See id. We have considered the submitted 
arguments and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov' t 
Code§ 552.101. Section 552.101 encompasses information protected by other statutes, such 
as section 51 . 971 of the Education Code, which provides, in pertinent part: 

(a) In this section: 

( 1) "Compliance program" means a process to assess and ensure 
compliance by the officers and employees of an institution of higher 
education with applicable laws, rules, regulations, and policies, 
including matters of: 
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(A) ethics and standards of conduct; 

(B) financial reporting; 

(C) internal accounting controls; or 

(D) auditing. 

(2) "Institution of higher education" has the meaning assigned by 
Section 61.003. 

(c) The following are confidential: 

( 1) information that directly or indirectly reveals the identity of an 
individual who made a report to the compliance program office of an 
institution of higher education, sought guidance from the office, or 
participated in an investigation conducted under the compliance 
program[.] 

( d) Subsection ( c) does not apply to information related to an individual who 
consents to disclosure of the information. 

Educ. Code§ 51.971(a), (c)(l), (d). You inform us the university is an institution of higher 
education for purposes of section 61.003 of the Education Code. See id.§ 51 .971 (a)(2). You 
state Exhibit B-1 pertains to a completed investigation undertaken by the university's Office 
oflntemal Audits. You state the investigation was conducted in response to allegations of 
misconduct against a university employee and was initiated in order to assess and ensure 
compliance with all applicable laws, rules, regulations, and policies. Based on these 
representations, we find this information relates to an investigation conducted under the 
university' s compliance program. See id.§ 51.971(a)(l). 

You seek to withhold the entirety of Exhibit B-1 pursuant to section 51.971(c) of the 
Education Code. You argue "merely withholding the names of the individuals involved is 
not sufficient to ensure the protections afforded" by section 5 l .971(c). You inform us only 
a small subset of individuals were involved in the investigation at issue, and release of the 
information at issue would directly or indirectly reveal the identities of those individuals 
seeking guidance from or who participated in the investigation. You inform us none of these 
individuals at issue have consented to release of their information. Based on these 
representations and our review, we agree that release of the information at issue would 
directly or indirectly reveal the identities of the individuals who participated in the 
investigation. Accordingly, Exhibit B-1 is confidential under section 51. 971 ( c) of the 
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Education Code in its entirety, and the university must withhold it under section 552.101 of 
the Government Code. 1 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental 
body claiming section 552. l 08(a)(l) must explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(l ), .30l(e)(l)(A); 
see also Ex parte Pruitt, 551 S. W.2d 706 (Tex. 1977). You state Exhibit B-2 pertains to an 
active criminal investigation by the university ' s police department. Based on your 
representation, we conclude the release of the information at issue would interfere with the 
detection, investigation, or prosecution of crime. See Houston Chronicle Pub! 'g Co. v. City 
of Houston, 531S.W.2d177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates 
law enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Thus, we conclude section 552.108(a)(l) is applicable to Exhibit 
B-2. 

However, we note section 552.108 does not except from disclosure basic information about 
an arrested person, an arrest, or a crime. Gov' t Code§ 552.108( c ). Basic information refers 
to the information held to be public in Houston Chronicle . See 531 S.W.2d at 186-88; Open 
Records Decision No. 127 (1976) (summarizing types ofinformation considered to be basic 
information). We note basic information includes, among other items, a detailed description 
of the offense. See ORD 127 at 3-4. However, the basic information does not include public 
citizens ' dates of birth or motor vehicle record information encompassed by section 552.13 0 
of the Government Code. See id. Thus, with the exception of the basic information, the 
university may withhold Exhibit B-2 under section 552.108(a)(l) of the Government Code.2 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov' t 
Code§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation . Id. at 683. However, this 
office has concluded the public has a legitimate interest in information that relates to public 
employees and their conduct in the workplace. See, e.g. , Open Records Decision Nos. 562 

1As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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at 10 (1990) (personnel file information does not involve most intimate aspects of human 
affairs but in fact touches on matters of legitimate public concern), 470 at 4 (1987) (job 
performance does not generally constitute public employee's private affairs), 444 at 3 (1986) 
(public has obvious interest in information concerning qualifications and performance of 
government employees), 405 at 2 (1983) (manner in which public employee's job was 
performed cannot be said to be of minimal public interest), 392 (1982) (reasons for 
employee's resignation ordinarily not private). We further note the scope of a public 
employee' s privacy is narrow. See Open Records Decision No. 423 at 2 (1984). Upon 
review, we find none of the remaining information is highly intimate or embarrassing and 
not of legitimate public concern. Thus, none of the remaining information may be withheld 
under section 552.101 in conjunction with common-law privacy. 

Section 552.103 of the Government Code provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person' s office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing ( 1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d479, 481 (Tex. App.-Austin 1997, orig. proceeding); 
Heardv. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). 

The purpose of section 552.103 is to protect the litigation interests of governmental bodies 
that are parties to the litigation at issue. See Gov't Code § 552.103(a); Open Records 
Decision No. 638 at 2 (1996) (section 552.103 only protects the litigation interests of the 
governmental body claiming the exception). In this instance, the employee raises 
section 552.103 for some information in Exhibit B-3 on behalf of the university. In such a 
situation, we require an affirmative representation from the governmental body with the 
litigation interest that the governmental body wants the information at issue withheld from 
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disclosure under section 552.103. We note the university does not raise section 552. l 03 for 
any portion of the submitted information. Therefore, the university may not withhold any 
portion of Exhibit B-3 under section 552. l 03 of the Government Code as asserted by the 
employee. 

In summary, the university must withhold Exhibit B-1 in its entirety under section 552.101 
of the Government Code in conjunction with section 51. 971 ( c) of the Education Code. With 
the exception of the basic information, the university may withhold Exhibit B-2 under 
section 552.108(a)(l) of the Government Code. The university must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
or! ruling info.shtml , or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Gerald A. Arismendez 
Assistant Attorney General 
Open Records Division 

GAA/som 

Ref: ID# 645682 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Third Party 
(w/o enclosures) 


