KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 7, 2017

Mr. Andrew Neiford

Assistant Criminal District Attorney
County of Kaufman

100 West Mulberry Street
Kaufman, Texas 75142

OR2017-02703

Dear Mr. Neiford:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 644719.

The Kaufman County District Attorney’s Office (the “district attorney’s office™) received two
requests from different requestors for information related to case number 15-50738-86F.
You state the district attorney’s office has released some of the requested information.
You claim the submitted information is excepted from disclosure wunder
sections 552.101, 552.108, and 552.119 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note some of the submitted information, which we have marked, is not
responsive to the instant request for information because it does not pertain to the specified
case. This ruling does not address the public availability of any information that is not
responsive to the request and the district attorney’s office is not required to release such
information in response to this request.
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Section 552.108 of the Government Code states, in pertinent part, the following:

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(b)(3). Section 552.108(b)(3) protects information prepared by an
attorney representing the state or information that reflects the mental impressions or legal
reasoning of an attorney representing the state. A governmental body that claims an
exception to disclosure under section 552.108(b)(3) must explain how this exception is
applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You argue some
of the responsive information, which you have marked, was prepared by an attorney
representing the state in the course of preparing for criminal litigation and you state the
information reflects the mental impressions and legal strategies of an attorney representing
the state. Based on your representations and our review, we agree the district attorney’s
office may withhold the responsive information you marked under section 552.108(b)(3) of
the Government Code.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov't Code § 552.101.
Section 552.101 encompasses the common-law physical safety exception. The Texas
Supreme Court has recognized a separate common-law physical safety exception to required
disclosure. Tex. Dep 't of Pub. Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers,
LLC., 343 S'W.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety
exception, “information may be withheld [from public release] if disclosure would create a
substantial threat of physical harm.” Id. In applying this new standard, the court noted
“deference must be afforded” law enforcement experts regarding the probability of harm, but
further cautioned, ““vague assertions of risk will not carry the day.” Id. at 119.
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You argue the submitted video witness statements and photographs are excepted under
section 552.101 of the Government Code in conjunction with the common-law physical
safety exception. You contend “due to the extremely antagonistic nature of the trial
proceedings and conviction of the defendant, public access to the various victim statements
would create a substantial threat of physical harm through retaliation against the victims” that
would be “substantially less likely to occur if the statements were not released to the public.”
You also seek to withhold the submitted photographs of a peace officer on this basis. Upon
review, we conclude you have made only vague assertions of risk of harm that could result
from the disclosure of any of the information at issue. Thus, the district attorney’s office has
not demonstrated release of any of the information at issue would subject anyone to a specific
risk of harm. Accordingly, the district attorney’s office may not withhold any of the
information at issue under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. In considering whether a public citizen’s date of birth is private, the
Third Court of Appeals looked to the supreme court’s rationale in Texas Comptroller of
Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxtonv. City
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin
May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public employees’
dates of birth are private under section 552.102 of the Government Code because the
employees’ privacy interest substantially outweighed the negligible public interest in
disclosure.! Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Compiroller, the
court of appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, public citizens’ dates of birth are also protected by common-law privacy
pursuant to section 552.101. City of Dallas,2015 WL 3394061, at *3. Upon review, we find
some of the remaining responsive information, which we have marked, satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the district
attorney’s office must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The district attorney’s office
must also withhold all public citizens’ dates of birth under section 552.101 of the
Government Code in conjunction with common-law privacy.

'Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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You assert the submitted photographs of a peace officer should be withheld from disclosure
under section 552.119 of the Government Code. Section 552.119 provides as follows:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, or a security officer commissioned under
Section 51.212, Education Code, the release of which would endanger the life
or physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a fire or police civil service hearing or a
case in arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph exempt from disclosure under Subsection (a) may be made
public only if the peace officer or security officer gives written consent to the
disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, release of the photograph would endanger
the life or physical safety of a peace officer. Upon review, we find you have failed to
demonstrate release of the photographs would endanger an officer’s life or physical safety.
Accordingly, the submitted photographs may not be withheld under section 552.119 of the
Government Code.

In summary, the district attorney’s office may withhold the responsive information you
marked under section 552.108(b)(3) of the Government Code. The district attorney’s office
must withhold the information we noted, as well as all public citizens’ dates of birth, under
section 552.101 of the Government Code in conjunction with common-law privacy. The
district attorney’s office must release the remaining responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Claire V. Morris SIZ:7
Assistant Attorney General
Open Records Division
CVMS/som

Ref: ID# 644719

Enc. Submitted documents

c: 2 Requestors
(w/o enclosures)





