
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

February 1, 2017 

Mr. J. Greg Hudson 
Counsel for the Montogmery County Hospital District 
Hudson & O'Leary, L.L.P. 
1010 MoPac Circle, Suite 201 
Austin, Texas 78746 

Dear Mr. Hudson: 

OR2017-02264 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 644051. 

The Montgomery County Hospital District (the "district"), which you represent, received two 
requests from the same requestor for all damages to district property greater than $600 in 
value for a specified time period and the personnel files of named individuals. You claim 
the submitted information is excepted from disclosure under section 552.103 of the 
Government Code. We have considered the exception you claim and reviewed the submitted 
representative sample ofinformation.1 We have received and considered comments from the 
requestor. See Gov't Code § 552.304 (interested party may submit written comments 
regarding availability of requested information). 

Initially, we note portions of the submitted information are subject to section 552.022 of the 
Government Code, which provides in relevant part: 

(a) Without limiting the amount or kind of information that is public 
information under this chapter, the following categories of information are 

1 We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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public information and not excepted from required disclosure under this 
chapter unless they are expressly confidential under other law: 

(1) a completed report, audit, evaluation, or investigation 
made of, for, or by a governmental body, except as provided 
by Section 552.108; [and] 

(3) information in an account, voucher, or contract relating to 
the receipt or expenditure of public or other funds by a 
governmental body[.] 

Id. § 552.022(a)(l), (3). In this instance, some of the information at issue consists of 
completed reports and completed evaluations made by the district subject to 
section 552.022( a)(l) and invoices and purchase orders reflecting the expenditure of public 
funds by the district subject to section 552.022(a)(3). The district may withhold information 
subject to subsection 552.022(a)(l) only to the extent it is excepted from disclosure under 
section 552.108 of the Government Code or is made confidential under the Act or other law. 
The district may withhold information subject to section 552.022(a)(3) only to the extent it 
is confidential under the Act or other law. Although you raise section 552.103 of the 
Government Code, this is a discretionary exception to disclosure that protects only a 
governmental body's interests and does not make information confidential under the Act. 
Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103), 542 at 4 
(1990) (statutory predecessor to section 552.103 may be waived); see also Open Records 
Decision No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the district 
may not withhold the completed reports, completed evaluations, purchase orders or invoices 
under section 552.103 of the Government Code. However, as sections 
552.101, 552.102, 552.117 and 552.130 of the Government Code make information 
confidential under the Act, we will consider the applicability of these exceptions for the 
information subject to section 552.022.2 Additionally, we will consider the applicability of 
section 552.103 to information not subject to section 552.022. 

Section 552.103 of the Government Code provides, in relevant part, as follows: 

(a) Information is excepted from [required public disclosure] if it is 
infonilation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 

2The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481(1987),480 (1987), 470 
(1987). 
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employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), ( c ). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d479,481 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref' d n.r.e.); Open Records Decision No. 551 a~ 4 (1990). The governmental body must 
meet both prongs of this test for information to be excepted from disclosure under 
section 552.103(a). 

This office has stated a pending complaint with the Equal Employment Opportunity 
Commission indicates litigation is reasonably anticipated. Open Records Decision Nos. 3 86 
at 2 (1983), 336 at 1 (1982). The district states, and has provided documentation showing, 
that, prior to the district's receipt of the request for information, the requestor filed a 
complaint against the district with the Texas Workforce Commission Civil Rights Division. 
Based on these representations and our review of the submitted documents, we find the 
district has demonstrated it reasonably anticipated litigation when it received the request for 
information. We also find the district has established the submitted information is related 
to the anticipated litigation for purposes of section 552.103(a). Therefore, the district may 
withhold the information not subject to section 552.022 under section 552.103(a) of the 
Government Code. 

However, once the information has been obtained by all parties to the litigation, no 
section 5 52.103 (a) interest exists with respect to that information. Open Records Decision 
No. 349 at 2 (1982). We also note the applicability of section 552.103(a) ends when the 
litigation has concluded. Attorney General Opinion MW-575 at 2 (1982); Open Records 
Decision Nos. 350 at 3 (1982), 349 at 2. 

We note some of the information subject to section 552.022 contains dates of birth. 
Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses the doctrine ofcommon-lawprivacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
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would be highly objectionable to a reasonable person, and (2) not of legitimate concern to 
the public. Indus. Found v. Tex. Indus. AccidentBd., 540 S.W.2d668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id at 683. In considedng 
whether a public citizen's date of birth is private, the Third Court of Appeals looked to the 
supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney General of 
Texas,354S.W.3d336(Tex. 2010). Paxtonv. CityofDallas,No.03-13-00546-CV, 2015 
WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). The 
supreme court concluded public employees' dates of birth are private under section 5 52.102 
of the Government Code because the employees' privacy interest substantially outweighed 
the negligible public interest in disclosure.3 Texas Comptroller, 354 S.W.3d at 347-48. 
Based on Texas Comptroller, the court of appeals concluded the privacy rights of public 
employees apply equally to public citizens, .and thus, public citizens' dates of birth are also 
protected by common-law privacy pursuant to section 552.101. City of Dallas, 2015 
WL 3394061, at *3. Thus, the district must withhold all public citizens' dates of birth under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Gov't Code§ 552.102(a). As noted above, the Texas Supreme Court . 
held section 552.102(a) excepts from disclosure the dates of birth of state employees in the 
payroll database of the Texas Comptroller of Public Accounts. Texas Comptroller, 354 
S.W.3d at 347-48. Upon review, we find the district must withhold the employee dates of 
birth we have marked under section 552.102(a) of the Government Code. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code. See Gov't Code § 552.ll 7(a)(l). Whether a particular item of information is 
protected by section 552.117(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may be withheld under section 552.117(a)(l) only on behalf of 
a current or former employee or official who made a request for confidentiality under · 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. Information may not be withheld under section 552.117(a)(l) on behalf of a 
current or former employee or official who did not timely request under section 552.024 the 
information be kept confidential. Therefore, to the extent the employee whose information 
is at issue timely requested confidentiality under section 552.024 of the Government Code, 
the district must withhold the information we have marked·under section 552.117(a)(l) of 

3Section 552.102(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code§ 552.102(a). 
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the Government Code. Conversely, to the extent the employee whose information is at issue 
did not timely request confidentiality under section 552.024, the district may not withhold 
the information under section 552.117(a)(l). 

We note some of the remaining information contains information subject to section 552.130 
of the Government Code, which provides information relating to a motor vehicle operator's 
or driver's license, motor vehicle title or registration, or personal identification document 
issued by an agency of this state or another state or country is excepted from public release. 
Gov't Code§ 552.130( a). Upon review, we find the district must withhold the motor vehicle 
record information we have marked under section 552.130 of the Government Code. 

In summary, the district must generally release the information we have marked pursuant to 
sections 552.022(a)(l) and (a)(3) of the Government Code. The district may withhold the 
information not subject to section 552.022 under section 552.103(a) of the Government 
Code. In releasing the information we have marked pursuant to sections 552.022(a)(l) 
and 552.022(a)(3) of the Government Code, the district must withhold: the 1) dates of birth 
of public citizens under section 552.101 of the Government Code in conjunction with 
common-law privacy; 2) the employee dates of birth we have marked under 
section 552.102(a) of the Government Code; (3) to the extent the employee whose 
information is at issue timely requested confidentiality under section 552.024 of the 
Government Code, the information we have marked under section 552.117(a)(l) of the 
Government Code; and 4) the motor vehicle record information we have marked under 
section 552.130 of the Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

<~ 
Kelly Mc Wethy 
Assistant Attorney General 
Open Records Division 

KSM/sb 
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Ref: ID# 644051 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


