KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 26, 2017

Ms. Josi Diaz

Assistant City Attorney
City of Dallas

1400 South Lamar Street
Dallas, Texas 75215

OR2017-01854
Dear Ms. Diaz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 643043 (ORR# 16-20353).

The City of Dallas (the “city”) received a request for all e-mails sent or received by a named
individual during a specified time period. You claim portions of the submitted information
are not subject to the Act. You further claim portions of the submitted information are
excepted from disclosure under sections 552.101, 552.107, 552.117, and 552.137 of the
Government Code.! We have considered your arguments and reviewed the submitted
representative sample of information. ‘

! Although you raise section 552.101 of the Government Code in conjunction with section 552.107
of the Government Code, we note section 552.101 does not encompass other exceptions in the Act.
See Open Records Decision Nos. 676 at 1-2 (2002}, 575 at 2 (1990).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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You argue portions of the submitted information are not subject to the Act. The Act is only
applicable to “public information.” See Gov’t Code § 552.021. Section 552.002(a) defines
“public information” as the following: :

[[Information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business: :

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Id. § 552.002(a). You explain the e-mails you have marked contain purely personal
exchanges that have no connection with the transaction of official business of the city. See
Open Records Decision No. 635 (1995) (statutory predecessor not applicable to personal
information unrelated to official business and created or maintained by state employee
involving de minimis use of state resources). Upon review of the submitted information, we
agree the information you have marked does not constitute “information that is written,
produced, collected, assembled, or maintained under a law or ordinance or in connection
with the transaction of official business” by or for the city. See Gov’t Code § 552.021. Thus,
we conclude the information you have marked is not subject to the Act and need not be
released in response to this request.

Next, we note, and you acknowledge, the city failed to meet the statutory deadlines imposed
by section 552.301 of the Government Code for requesting a ruling from this office. See id.
§ 552.301(b), (e). Pursuant to section 552.302 of the Government Code, a governmental
body’s failure to comply with the procedural requirements of section 552.301 results in the
legal presumption that the requested information is public and must be released unless there
is a compelling reason to withhold the information from disclosure. See id. § 552.302;
Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v.
State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); see also Open
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Records Decision No. 630 (1994). Generally, a governmental body may demonstrate a
compelling reason to withhold information by showing that the information is made
confidential by another source of law or affects third party interests. See ORD 630.
~ Although you raise section 552.107 as an exception to disclosure, this section is a
discretionary exception that protects a governmental body’s interests and may be waived.
Open Records Decision Nos. 676 at 10-11 (attorney-client privilege under section 552.107(1)
and rule 503 may be waived), 665 at 2 n.5 (2000) (discretionary exceptions generally). As
such, section 552.107 does not constitute a compelling reason to withhold information for
purposes of section 552.302, and the city may not withhold the information at issue under
section 552.107. However, sections 552.101, 552.117, and 552.137 of the Government
Code, which make information confidential, can provide compelling reasons to withhold
information. Accordingly, we will consider the applicability of these exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes,
including section 261.201 of the Family Code, which provides, in relevant part, as follows:

(a) [TThe following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). We understand you to assert some of the submitted information
is confidential under section 261.201(a) of the Family Code. Upon review, we find you have
not demonstrated the information at issue consists of a report of alleged or suspected child
abuse or neglect nor does the information reveal the identity of an individual who made a
report of alleged or suspected child abuse or neglect for purposes of section 261.201(a)(1).
See id. §§ 101.003(a) (defining “child” for purposes of section 261.201), 261.001(1), (4)
(defining “abuse” and “neglect” for purposes of section 261.201). Furthermore, we find you
have failed to demonstrate the information at issue was used or developed in an investigation
of alleged or suspected child abuse or neglect under section 261.201(a)(2). Accordingly, the
city may not withhold the information you have marked under section 552.101 in conjunction
with section 261.201(a).
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing fact,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs
of this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. This office has concluded some kinds of medical information are generally highly
intimate or embarrassing. See Open Records Decision No. 455 (1987). Upon review, we
find the information we have marked satisfies the standard articulated by the Texas Supreme
Court in Industrial Foundation. Therefore, the city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’'t Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note section 552.117 also encompasses a personal cellular
telephone number, unless the cellular service is paid for by a governmental body. See Open
Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not
applicable to cellular telephone numbers provided and paid for by governmental body and
intended for official use). Upon review, we find the city must withhold the information we
have marked under section 552.117(a)(2) of the Government Code; however, the city may
only withhold the marked cellular telephone numbers if the cellular telephone service is not
paid for by a governmental body. However, none of the remaining information is of the type
made confidential by section 552.117(a)(2), and thus, the city may not withhold any of it on
that basis.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses at issue are not of a type specifically excluded by
section 552.137(c). Accordingly, the city must withhold the e-mail addresses of members
of the public in the remaining information under section 552.137 of the Government Code,
unless the owners affirmatively consent to their release.

In summary, the information you have marked is not subject to the Act and need not be
released in response to this request. The city must withhold: (1) the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
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privacy; (2) the information we have marked under section 552.117(a)(2) of the Government
Code; however, the city may only withhold the marked cellular telephone numbers if the
cellular telephone service is not paid for by a governmental body; and (3) the e-mail
addresses of members of the public in the remaining information under section 552.137 of
the Government Code, unless the owners affirmatively consent to their release. The city
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Tl

Tim Neal

Assistant Attorney General
Open Records Division
TN/sdk

Ref: ID# 643043

Enc. Submitted documents

c: Requestor
(w/o enclosures)



