
January 20, 2017 

Ms. Rebecca R. Walton 
County Attorney 
County of Hardin 
P.O. Box 516 
Kountze, Texas 77625 

Dear Ms. Walton: 

KEN PAXTON 
ATTOR:'-Jl:. Y GENERAL Of TEXAS 

OR2017-01376 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 642079. 

The Hardin County Sheri ff s Office (the "sheriffs office") received a request for information 
pertaining to a specified incident and a specified address. The sheriffs office claims the 
submitted information is excepted from disclosure under sections 552.103 and 552.108 of 
the Government Code. We have received comments from the requestor. See Gov't Code 
§ 552.304 (interested party may submit comments stating why information should or should 
not be released). We have considered the submitted arguments and reviewed the submitted 
information. 

Initially, we note we have marked some of the submitted information as non-responsive. 
This information is not responsive to the present request because it was created after the date 
of the sheriffs office' s receipt of the request. This ruling does not address the public 
availability of non-responsive information, and the sheriffs office is not required to release 
such information in response to this request. 

Next, we must address the sheriffs office's procedural obligations under section 552.301 of 
the Government Code when requesting a decision from this office under the Act. Pursuant 
to section 552.301 (b), within ten business days after receiving the request the governmental 
body must request a ruling from this office and state the exceptions to disclosure that apply. 
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See id. § 552.301(b). The sheriffs office states it received the request for information on 
October 18, 2016. Accordingly, the sheriffs office's ten-day-business deadline was 
November 1, 2016. However, the envelope in which the sheriffs office provided the 
information required by section 552.30l(b) was postmarked November 3, 2016. See id. 
§ 552.308( a)( 1) (describing rules for calculating submission dates of documents sent via first 
class United States mail, common or contract carrier, or interagency mail). Consequently, 
we find the sheriffs office failed to comply with the requirements of section 552.301 in 
requesting a decision from this office. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 of the Government Code results 
in the legal presumption that the requested information is public and must be released unless 
there is a compelling reason to withhold the information from disclosure. See id. § 552.302; 
Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. 
State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); see also Open 
Records Decision No. 630 (1994). Generally, a governmental body may demonstrate a 
compelling reason to withhold information by showing that the information is made 
confidential by another source of law or affects third-party interests. See ORD 630. The 
sheriffs office claims sections 552.103 and 552.108 of the Government Code for the 
information at issue. However, these exceptions are discretionary in nature. They serve to 
protect a governmental body's interests and may be waived; as such, they do not constitute 
compelling reasons to withhold information. See Gov' t Code§ 552.007; Dallas Area Rapid 
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.- Dallas 1999, no pet.) 
(governmental body may waive section 552.103); Open Records Decision No. 177 (1977) 
(governmental body may waive statutory predecessor to section 552.108); see also Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 
(1999) (waiver of discretionary exceptions). Accordingly, the sheriffs office may not 
withhold the responsive information under section 552.103 or section 552. 108. However, 
we note sections 552.101 , 552.130, 552.136, and 552.137 of the Government Code make 
information confidential and, thus, can provide compelling reasons to overcome the 
presumption of openness. 1 Therefore, we will address the applicability of these sections to 
the responsive information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. This section encompasses information protected by other statutes, including 
section 11 of article 49 .25 of the Code of Criminal Procedure, which provides as follows: 

1The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 48 1 ( 1987), 480 (1987), 470 
(1987). 
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(a) The medical examiner shall keep full and complete records properly 
indexed, giving the name if known of every person whose death is 
investigated, the place where the body was found, the date, the cause and 
manner of death, and shall issue a death certificate. . . . The records may not 
be withheld, subject to a discretionary exception under [the Act], except that 
a photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with [the Act], but is subject to 
disclosure: 

( 1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 1 l(a). Upon review, we find some of the submitted 
information consists of photographs of the decedents' bodies taken during an autopsy. The 
sheriffs office does not indicate either of the statutory exceptions to confidentiality is 
applicable in this instance. Accordingly, we find the sheriffs office must withhold the 
submitted photographs taken during autopsies of the decedents, which we have marked and 
indicated, under section 552.101 of the Government Code in conjunction with section 11 of 
article 49 .25 of the Code of Criminal Procedure. 

Section 552.101 of the Government Code also encompasses information made confidential 
by chapter 611 of the Health and Safety Code. Section 611.002 pertains to mental health 
records and provides, in pertinent part, 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as (1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 and 611.0045 
provide for access to mental health records only by certain individuals. See id. 
§§ 611.004, .0045; see also Open Records Decision No. 565 (1990). Upon review, we find 
portions of the remaining information, which we have marked, consist of mental health 
records that are subject to chapter 611 of the Health and Safety Code. Accordingly, the 
sheriffs office must withhold the mental health records we have marked under 
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section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code. 

Section 552.101 of the Government Code also encompasses Public Law Number 111-11 7. 
The remaining information contains a Firearms Trace Summary from the National Trace 
Center of the Department of Justice Bureau of Alcohol, Tobacco, Firearms and Explosives 
(the "ATF"). Public Law number 111-117 states, in pertinent part, 

[B]eginning in fiscal year 2010 and thereafter, no funds appropriated under 
[the Consolidated Appropriations Act, 201 O] or any other [a]ct may be used 
to disclose part or all of the contents of the Firearms Trace System database 
maintained by the National Trace Center of the [ATF] or any information 
required to be kept by licensees pursuant to section 923(g) oftitle 18, United 
States Code, or required to be reported pursuant to paragraphs (3) and (7) of 
such section 923(g), except to: (1) a Federal, State, local, or tribal law 
enforcement agency or a Federal, State, or local prosecutor ... unless such 
disclosure of such data to an[] . . . entit[y] described in ( 1) . . . of this 
provision would compromise the identity of any undercover law enforcement 
officer or confidential informant, or interfere with any case under 
investigation; and no person or entity described in (1) ... shall knowingly 
and publicly disclose such data; and all such data shall be immune from legal 
process, shall not be subject to subpoena or other discovery, shall be 
inadmissible in evidence, and shall not be used, relied on, or disclosed in any 
manner, nor shall testimony or other evidence be permitted based on the data, 
in a civil action in any State[.] 

Consolidated Appropriations Act, 2010, Pub. L. No. 111-117, 123 Stat. 3034, 3128 (2009). 
We understand Firearms Trace Summaries contain content from the Firearms Trace System 
database maintained by the National Trace Center. Upon review, we find the submitted 
Firearms Trace Summary is confidential under Public Law number 111-117. See Miller v. 
US. Dep 't of Justice, 562 F. Supp. 2d 82, 111(D.D.C.2008) (holding Firearms Trace Report 
properly withheld under Freedom oflnformation Act exemption 3, which covers records that 
are exempt from disclosure by statute). Accordingly, the sheriffs office must withhold the 
submitted Firearms Trace Summary, which we have marked, under section 552.101 of the 
Government Code in conjunction with Public Law number 111-117. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
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intimate and embarrassing by the Texas Supreme Court are delineated m Industrial 
Foundation. Id. at 683. 

In considering whether a public citizen' s date of birth is private, the Third Court of Appeals 
looked to the supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney 
General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, 
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). The supreme court concluded public employees' dates of birth are 
private under section 552.102 of the Government Code because the employees' privacy 
interest substantially outweighed the negligible public interest in disclosure.2 Texas 
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals 
concluded the privacy rights of public employees apply equally to public citizens, and thus, 
public citizens' dates of birth are also protected by common-law privacy pursuant to 
section 552.101. City of Dallas, 2015 WL 3394061, at *3. 

We note the common-law right to privacy is a personal right that "terminates upon the death 
of the person whose privacy is invaded[.]" Moore v. Charles B. Pierce Film Enters. , 
Inc. , 589 S.W.2d 489, 491 (Tex. Civ. App.-Texarkana 1979, writ refd n.r.e.); see also 
Attorney General Opinions JM-229 (1984) ("the right of privacy lapses upon death"), H-917 
(1976) ("We are ... of the opinion that the Texas courts would follow the almost uniform 
rule of other jurisdictions that the right of privacy lapses upon death."); Open Records 
Decision No. 272 (1981) ("the right of privacy is personal and lapses upon death"). Thus, 
information pertaining solely to a deceased individual may not be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. We also 
note this requester has a special right of access to her own date of birth under 
section 552.023 of the Government Code. See Gov't Code§ 552.023 (person or person's 
authorized representative has special right of access to records that contain information 
relating to the person that are protected from public disclosure by laws intended to protect 
that person's privacy interests); ORD 481 at 4. Accordingly, with the exception of the 
requester's date of birth, the sheriffs office must withhold all living public citizens' dates 
of birth under section 552.101 of the Government Code in conjunction with common-law 
pnvacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code§ 552.130. Upon review, the sheriffs office 
must withhold the motor vehicle record information we have marked and indicated under 
section 552.130 of the Government Code. 

2Section 552. 102(a) excepts from disclosure " information in a personnel fi le, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov' t Code § 552. 102(a). 
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Section 552.136 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." See id. 
§ 552.136(b). Section 552.136(a) defines "access device" as "a card, plate, code, account 
number, personal identification number, electronic serial number, mobile identification 
number, or other telecommunications service, equipment, or instrument identifier 
or means of account access that alone or in conjunction with another access device may be 
used to ... obtain money, goods, services, or another thing of value [or] initiate a transfer 
of funds other than a transfer originated solely by paper instrument." Id.§ 552.136(a). Upon 
review, the sheriffs office must withhold the bank account and bank routing numbers we 
have marked under section 552.136 of the Government Code. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of 
a member of the public that is provided· for the purpose of communicating electronically 
with a governmental body" unless the member of the public consents to its release or the 
e-mail address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). 
The e-mail address at issue is not excluded by subsection (c). Therefore, the sheriffs office 
must withhold the personal e-mail address we have marked under section 552.137 of the 
Government Code, unless the owner affirmatively consents to its public disclosure. 

In summary, the sheriffs office must withhold the submitted photographs taken during 
autopsies of the decedents, which we have marked and indicated, under section 552.101 of 
the Government Code in conjunction with section 11 of article49.25 of the Code of Criminal 
Procedure. The sheriffs office must withhold the mental health records we have marked 
under section 552.101 of the Government Code in conjunction with section 611. 002 of the 
Health and Safety Code. The sheriffs office must withhold the submitted Firearms Trace 
Summary, which we have marked, under section 552.101 of the Government Code in 
conjunction with Public Law number 111-117. With the exception of the requestor' s date 
of birth, the sheriffs office must withhold all living public citizens' dates of birth under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
sheriffs office must withhold the motor vehicle record information we have marked and 
indicated under section 552.130 of the Government Code. The sheriffs office must withhold 
the bank account and bank routing numbers we have marked under section 552.136 of the 
Government Code. The sheriffs office must withhold the personal e-mail address we have 
marked under section 552.137 of the Government Code, unless the owner affirmatively 
consents to its public disclosure. The remaining responsive information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://'A-ww.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Rahat Huq 
Assistant Attorney General 
Open Records Division 

RSH/som 

Ref: ID# 642079 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


