KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 18, 2017

Mr. Juan R. Molina

Counsel for the City of Mercedes
Law Office of Juan R. Molina

P. O.Box 190

Weslaco, Texas 78596

OR2017-01202

Dear Mr. Molina:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 642074.

The City of Mercedes (the “city”), which you represent, received a request for all case
numbers and incident reports for the Mercedes Independent School District made during a
certain time period. You claim the submitted information is excepted from disclosure under
sections 552.101, 552.103, 552.108, 552.1175, and 552.148 of the Government Code.! We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 58.007 of the Family Code. Juvenile law enforcement records
relating to conduct that occurred on or after September 1, 1997, are confidential under
section 58.007. The relevant language of section 58.007(c) reads as follows:

'Although youraise section 552.117 of the Government Code, we note section 552.1175 is the proper
exception to raise for information not held in an employment context.
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(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which arecord or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). For purposes of section 58.007(c), “child” means a person who is
ten years of age or older and under seventeen years of age at the time of the reported conduct.
See id. § 51.02(2). The information we have marked pertains to juvenile suspects who were
ten years of age or older and under seventeen years of age at the time of the incidents that are
the subject of the reports at issue. Further, the information at issue involves delinquent
conduct or conduct indicating a need for supervision that occurred on or after
September 1, 1997. See id. § 51.03 (defining “delinquent conduct” and “conduct indicating
aneed for supervision” for purposes of Fam. Code § 58.007). It does not appear that any of
the exceptions in section 58.007 apply; therefore, the information we have marked is
confidential pursuant to section 58.007(c) of the Family Code and the city must withhold it
under section 552.101 of the Government Code on that basis.” However, we are unable to
determine the age of the suspect in CFS number 1612583. It does not appear that any of the
exceptions to confidentiality under section 58.007 apply in this instance. Thus, to the extent
the suspect listed in CFS number 1612583 was ten years of age or older and under seventeen
years of age at the time of the incident in question, then this report is confidential under
section 58.007(c) of the Family Code, and the city must withhold this report under
section 552.101 of the Government Code on that basis. However, to the extent the suspect
listed in the report at issue was not ten years of age or older and under seventeen years of age
at the time of the incident in question, then CFS number 1612583 is not confidential under
section 58.007(c) of the Family Code and the city may not withhold this report under
section 552.101 of the Government Code on that basis. In that instance, we will consider

*As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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whether CFS number 1612583 is otherwise excepted under the Act. Further, upon review,
we find none of the remaining reports identify a juvenile suspect or offender for the purposes
of section 58.007. Accordingly, we find the city has not demonstrated the applicability of
‘section 58.007(c) to this information; thus, the city may not withhold any ofthe remaining
information under section 552.101 of the Government Code on this basis.

Section 552.101 of the Government Code also encompasses information subject to
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report of
an accident required under section 550.061, 550.062, or 601.004. Transp. Code
§ 550.065(a)(1). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
apparent extent of $1,000 or more. Id. §§ 550.061 (operator’s accident report), .062
(officer’s accident report). An accident report is privileged and for the confidential use of
the Texas Department of Transportation or a local governmental agency of Texas that has
use for the information for accident prevention purposes. Id. § 550.065(b). However, a
governmental entity may release an accident report in accordance with subsections (c¢) and
(c-1). Id. § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall
release an accident report to a person or entity listed under this subsection. Id. § 550.065(c).

The submitted information includes CR-3 accident reports. In this instance, the requestor
is not a person listed under section 550.065(c). Thus, the submitted accident reports are
confidential under section 550.065(b) of the Transportation Code, and the city must withhold
them under section 552.101 of the Government Code. However, section 550.065(c-1)
requires the city to create a redacted accident report that may be requested by any person.
Id. § 550.065(c-1). The redacted accident report may not include the information listed in
subsection (f)(2). Id. Therefore, the requestor has a right of access to the redacted accident
reports. Although the city asserts sections 552.103, 552.108, 552.1175, and 552.148 to
withhold the information at issue, a statutory right of access prevails over the Act’s general
exceptions to public disclosure. See, e.g., Open Records Decision Nos. 613 at 4 (1993)-
(exceptions in Act cannot impinge on statutory right of access to information), 451 (1986)
(specific statutory right of access provisions overcome general exception to disclosure under
the Act). Because these sections are general exceptions under the Act, the requestor’s
statutory access under section 550.065(c-1) prevails and the city may not withhold the
information at issue under sections 552.103, 552.108, 552.1175, and 552.148 of the
Government Code. Thus, the city must release the redacted accident reports to the requestor
pursuant to section 550.065(c-1) of the Transportation Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
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legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668,685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs
of this test must be satisfied. Id. at 681-82. Types of information considered intimate or
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. In considering whether a public citizen’s date of birth is private, the Third Court of
Appeals looked to the supreme court’s rationale in Texas Comptroller of Public Accounts v.
Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). The supreme court concluded public employees’ dates of birth are
private under section 552.102 of the Government Code because the employees’ privacy
interest substantially outweighed the negligible public interest in disclosure.’ Texas
Comptroller, 354 S.W.3d at 347-48. Based on Texas Compiroller, the court of appeals
concluded the privacy rights of public employees apply equally to public citizens, and thus,
public citizens’ dates of birth are also protected by common-law privacy pursuant to section
552.101. City of Dallas, 2015 WL 3394061, at *3. Thus, the city must withhold all public
citizens’ dates of birth under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find you have failed to demonstrate the remaining
information is highly intimate or embarrassing and not of legitimate public concern.
Therefore, the city may not withhold the remaining information under section 552.101 of the
Government Code on that basis.

Section 552.103 of the Government Code provides, in part, the following:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

3Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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Gov’t Code § 552.103(a), (c). A governmental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation
was pending or reasonably anticipated on the date the governmental body received the
request for information, and (2) the information at issue is related to the pending or
anticipated litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481
(Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210,
212 (Tex. App.—Houston [1st Dist.] 1984, writref’d n.r.e.); Open Records Decision No. 551
at 4 (1990). The governmental body must meet both prongs of this test for information to
be excepted from disclosure under section 552.103(a).

The question of whether litigation is reasonably anticipated must be determined on a case-by-
case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is
reasonably anticipated, the governmental body must provide this office “concrete evidence
showing the claim that litigation may ensue is more than mere conjecture.” Id. Concrete
evidence to support aclaim that litigation is reasonably anticipated may include, for example,
the governmental body’s receipt of a letter containing a specific threat to sue the
governmental body from an attorney for a potential opposing party.* Open Records Decision
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be
“realistically contemplated™). On the other hand, this office has determined if an individual
publicly threatens to bring suit against a governmental body, but does not actually take
objective steps toward filing suit, litigation is not reasonably anticipated. See Open Records
Decision No. 331 (1982). In addition, in the context of anticipated litigation in which the
governmental body is the prospective plaintiff, the concrete evidence must at least reflect that
litigation is “realistically contemplated.” See Open Records Decision No. 518 at 5 (1989);
see also Attorney General Opinion MW-575 (1982) (finding that investigatory file may be
withheld from disclosure if governmental body attorney determines that it should be withheld
pursuant to section 552.103 and that litigation is “reasonably likely to result™).

You assert the remaining information is subject to section 552.103. However, you do not
inform our office that, at the time the city received the present request, anyone had taken
concrete steps toward the initiation of litigation regarding this matter. Further, you have not
provided an explanation that litigation was realistically contemplated by the city on the date

“In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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itreceived the present request. Consequently, we find youhave failed to demonstrate the city
reasonably anticipated litigation when it received the present request for information. As
such, we conclude the city may not withhold the remaining information under
section 552.103 of the Government Code.

Section 552.108 of the-Government Code provides, in part, the following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it is information relating to a threat against a peace officer or
detention officer collected or disseminated under Section 411.048; or

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication; or



Mr. Juan R. Molina - Page 7

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)-(b). A governmental body claiming section 552.108(a)(1) or
section 552.108(b)(1) must explain how and why the release of the information at issue
would interfere with law enforcement. See id. §§ 552.108(a)(1), (b)(1), .301(e)(1)(A); see
also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). You do not explain the remaining
information pertains to ongoing criminal investigations or prosecutions, nor have you
explained how its release would interfere with the detection, investigation, or prosecution of
crime. Thus, the city has not met its burden under section 552.108(a)(1) or
section 552.108(b)(1). A governmental body claiming section 552.108(a)(2) or
section 552.108(b)(2) must demonstrate the information at issue relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. You have not demonstrated the information at issue relates to criminal
investigations that have concluded in results other than convictions or deferred adjudications.
Thus, the city has not met its burden under section 552.108(a)(2) or section 552.108(b)(2).
Section 552.108(a)(3) is also inapplicable as the information at issue does not relate to a
threat against a police officer. See Gov’t Code § 552.108(a)(3). Finally, you do not assert
the information at issue was prepared by an attorney representing the state or that it reflects
the mental impressions or legal reasoning of an attorney representing the state. See id.
§ 552.108(a)(4), (b)(3). Thus, the city has not met its burden under section 552.108(a)(4) or
section 552.108(b)(3). Accordingly, the city may not withhold the remaining information
under section 552.108 of the Government Code.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. Id § 552.1175. Upon review, we find you have failed to establish
section 552.1175 is applicable to the remaining information. Thus, the city may not withhold
the remaining information under section 552.1175 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
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identification document issued by an agency of this state or another state or country is
excepted from public release.” See id § 552.130. Accordingly, the city must withhold the

motor vehicle record information we have marked under section 552.130 of the Government
Code. A

You raise section 552.148 of the Government Code for the remaining information.
Section 552.148 provides the following:

(a) In this section, “minor” means a person younger than 18 years of age.

(b) The following information maintained by a municipality for purposes
related to the participation by a minor in a recreational program or activity is
excepted from [required disclosure]:

(1) the name, age, home address, home telephone number, or social
security number of the minor;

(2) a photograph of the minor; and
(3) the name of the minor’s parent or legal guardian.

Id § 552.148. Section 552.148 specifically applies to information maintained by a
municipality “for purposes related to the participation by a minor in a recreational program
or activity[.]” Id § 552.148(b). Because the remaining information is not related to
participation in a recreational program or activity, section 552.148 of the Government Code
does not apply, and the city may not withhold any information on this basis.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 58.007(c) of the Family Code. To the
extent the suspect listed in CFS number 1612583 was ten years of age or older and under
seventeen years of age at the time of the incident in question, then the city must withhold this
report under section 552.101 of the Government Code in conjunction with section 58.007(c)
of the Family Code. The submitted accident reports are confidential under
section 550.065(b) of the Transportation Code, and the city must withhold them under
section 552.101 of the Government Code. However, the city must release the redacted
accident reports to the requestor pursuant to section 550.065(c-1) of the Transportation Code.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental

body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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The city must withhold all public citizens’ dates of birth under section 552.101 of the
Government Code in conjunction with common-law privacy. The city must withhold the
motor vehicle record information we have marked under section 552.130 of the Government
Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

(sloHatitio

Cole Hutchison

Assistant Attorney General
Open Records Division
CH/eb

Ref: ID# 642074

Enc. Submitted documents

c: Requestor
(w/o enclosures)



