
January 13, 2017 

Mr. Ricardo Vela, Jr. 
Assistant District Attorney 

KEN PAXTON 
ATTORNEY GENERAL O.F TEXAS 

Dallas County District Attorney's Office 
133 North Riverfront Boulevard, LB-19 
Dallas, Texas 75207-4399 

Dear Mr. Vela: 

OR2017-01003 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 642012. 

The Dallas County District Attorney's Office (the "district attorney's office") received six 
requests from the same requestor for information pertaining to the requestor, including 
specified cases; documents demonstrating exonerations during a specified time period; 
documents pertaining to the exonerations of two named individuals; and a specified form. 
You state the district attorney's office does not possess some of the requested information. 1 

You state the district attorney's office will release some of the requested information upon 
payment of a cost estimate. You claim the submitted information is excepted from 
disclosure under sections 552.101, 552.107, 552.108, 552.111, 552.130, and 552.147 of the 

1The Act does not require a governmental body to release information that did not exist when it 
received a request, create responsive information, or obtain information that is not held by the governmental 
body or on its behalf. See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. 
App.-SanAntonio 1978, writdism'd); Open Records Decision Nos. 605 at2 (1992), 555 at 1(1990),452 at3 
(1986), 362 at 2 (1983). 
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Government Code.2 We have considered the exceptions you claim and reviewed the 
submitted information, some of which you state constitutes a representative sample. 3 

Initially, you state the district attorney's office previously released Exhibit C to this requestor 
in response to a previous request for information. We note some of the information in 
Exhibits D and E consists of duplicate information that is also located in Exhibit C. 
Section 552.007 of the Government Code provides information that has been voluntarily 
released to a member of the public may not subsequently be withheld from another member 
of the public, unless public disclosure of the information is expressly prohibited by law or 
the information is confidential under law. See Gov't Code § 552.007; Open Records 
Decision Nos. 518 at 3 (1989), 490 at 2 (1988). Accordingly, the district attorney's office 
may not withhold previously released information unless its release is expressly prohibited 
by law or the information is confidential under law. Although you raise section 552.108 of 
the Government Code for the previously released information in Exhibits C, D, and E, 
this section is a discretionary exception to disclosure that protects a governmental body's 
interests and does not make information confidential under the Act. See Gov't 
Code§ 552.007; Open Records Decision No. 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to waiver). Therefore, the district attorney's office may not withhold 
Exhibit C or the duplicate information in Exhibits D and E under section 552.108. However, 
you also raise section 552.101 of the Government Code for this information, which protects 
information made confidential under law, and section 552.130 of the Government Code, 
which makes information confidential under the Act. Therefore, we will consider the 
applicability of sections 552.101 and 552.130 to the previously released information. 

Next, you state Exhibit D was the subject of a previous request for information, as a result 
of which this office issued Open Records Letter No. 2000-003156 (2000). In that ruling, 
we determined the district attorney's office must withhold certain information under 
section 552.101 of the Government Code and section 552.130 of the Government Code and 
must release the remaining information. You now raise section 552.108 of the Government 
Code for this information. As noted above, section 552.007 of the Government Code 
provides if a governmental body voluntarily releases information to any member of the 
public, the governmental body may not withhold such information from further disclosure 
unless its public release is expressly prohibited by law or the information is confidential 

2 Although you raise Texas Rule of Civil Procedure 192.5 for Exhibits F and G, we note the proper 
exception to raise when asserting the work product privilege for information not subject to section 552.022 of 
the Government Code is section 552.111 of the Government Code. See Open Records Decision No. 677 
(2002). 

3This letter ruling assumes that the submitted representative sample of information is truly 
representative of the requested information as a whole. This ruling does not reach, and therefore does not 
authorize, the withholding of any other requested information to the extent that the other information is 
substantially different than that submitted to this office. See Gov't Code §§ 552.301(e)(l)(D), .302; Open 
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 
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under law. Gov't Code§ 552.007; see also Open Records Decision Nos. 518 at 3 (1989), 
400 ( 1983) (governmental body may waive right to claim permissive exceptions to disclosure 

· under the Act, but it may not disclose information made confidential by law). Accordingly, 
pursuant to section 552.007, the district attorney's office may not now withhold any 
previously released information unless its release is expressly prohibited by law or the 
information is confidential under law. Although you raise section 552.108, this section does 
not prohibit the release of information or make information confidential. See Open Records 
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) 
(waiver of discretionary exceptions), 177 at 3. Thus, the district attorney's office may not 
now withhold the information previously released under section 552.108 of the Government 
Code. However, you also raise section 552.101 of the Government Code, which protects 
information made confidential under law, and section 552.130 of the Government Code, 
which makes information confidential. Additionally, we note some of the information at 
issue may be subject to section 552.1175 of the Government Code, which makes information 
confidential.4 Thus, we will consider the applicability of these sections to the previously 
released information in Exhibit D. With respect to the information in Exhibit D that was 
withheld under sections 552.101 and 552.130 in the previous ruling, we find the district 
attorney's office must continue to rely on Open Records Letter No. 2000-003156 as a 
previous determination and withhold the identical information in accordance with that ruling. 
See Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances on 
which prior ruling was based have not changed; first type of previous determination exists 
where requested information is precisely same information as was addressed in prior attorney 
general ruling, ruling is addressed to same governmental body, and ruling concludes that 
information is or is not excepted from disclosure). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. This section encompasses information protected by other statutes, such as 
section 261.201 of the Family Code, which provides, in relevant part, the following: 

(a) [T]he following information is confidential, is not subject to public 
release under [the Act], and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under 
[chapter 261 of the Family Code] and the identity of the person 
making the report; and 

4The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under [chapter 261 of the 
Family Code] or in providing services as a result of an investigation. 

Fam. Code § 261.201 (a). Exhibits H through 0 and the information we indicate in Exhibit D 
consist of investigations by the district attorney's office of alleged or suspected child abuse 
or neglect and fall within the scope of section 261.201 of the Family Code. See id 
§§ 101.003(a) (defining "child" for purposes of this section as person under 18 years of age 
who is not and has not been married or who has not had the disabilities of minority removed 
for general purposes), 261.001(1), (4) (defining "abuse" and "neglect" for purposes of 
chapter 261 of the Family Code). As you do not indicate the district attorney's office has 
adopted a rule that governs the release of this type of information, we assume no such 
regulation exists. Given that assumption, and based on our review, we determine Exhibits H 
through 0 and the information we have indicated in Exhibit D must be withheld under 
section 552.101 in conjunction with section 261.201(a).5 

Section 552.101 of the Government Code also encompasses former section 51.14(d) of the 
Family Code. Prior to its repeal by the Seventy-Fourth Legislature, former section 51.14( d) 
provided for the confidentiality of juvenile law enforcement records pertaining to conduct 
occurring before January 1, 1996. See Open Records Decision No. 181 (1977) (concluding 
that former section 51.14(d) of the Family Code excepts police reports which identify 
juvenile suspects or furnish basis for their identification). Section 51.14( d) was continued 
in effect for that purpose. See Act of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 
Tex. Gen. Laws 251 7, 25 91. Former section 51.14 provided in pertinent part: 

( d) Except as provided by Article 15 .2 7, Code of Criminal Procedure, and 
except for files and records relating to a charge for which a child is 
transferred under Section 54.02 of this code to a criminal court for 
prosecution, the law-enforcement files and records are not open to public 
inspection nor may their contents be disclosed to the public, but inspection 
of the files and records is permitted by: 

(1) a juvenile court having the child before it in any proceeding; 

(2) an attorney for a party to the proceeding; and 

(3) law-enforcement officers when necessary for the discharge of their 
official duties. 

5 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Fam. Code § 51.14( d) (repealed 1995). A "child" is defined as a person who is ten years of 
age or older and under seventeen years of age at the time of the conduct. See id § 51.02(2). 
Upon review, we find some of the remaining information pertains to juvenile conduct that 
occurred prior to January 1, 1996, and involves a suspect who was ten years of age or older 
and under seventeen years of age at the time of the offense. Further, the requestor does not 
fall within the categories in former section 51.14( d) under which inspection of the records 
would be permitted. See Act of May 22, 1993, 73d Leg., R.S., ch. 461, § 3, 1993 Tex. Gen. 
Laws 1850, 1852 (repealed 1995) (formerly Fam. Code § 51.14(d)). Therefore, we find 
former section 51.14( d) is applicable to this information, which we have marked. Fam. Code 
§ 51.04(a) (Title 3 covers cases involving delinquent conduct or conduct indicating a need 
for supervision engaged in by child). Accordingly, tlie district attorney's office must 
withhold the information we have marked under section 552.101 in conjunction with former 
section 51.14(d).6 

Section 552.108 of the Government Code provides the following: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from the 
requirements of Section 552.021 if: 

(2) it is information that deals with the detection, investigation, or 
prosecution of crime only in relation to an investigation that did not 
result in conviction or deferred adjudication; [or] 

( 4) it is information that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from the requirements of Section 552.021 if: 

6 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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·· (2) the internal record or notation relates to law enforcement only in 
relation to an investigation that did not result in conviction or 
deferred adjudication; or 

(3) the internal record or notation: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

Gov't Code§ 552.108(a)(2), (4), (b)(2), (3). A governmental body raising section 552.108 
must explain the applicability of section 552.108. See id. § 552.301 ( e )(1 )(A) (governmental 
body must provide comments explaining why exceptions raised should apply to information 
requested). 

A governmental body claiming section 552.108(a)(2) or section 552.108(b)(2) must 
demonstrate the information at issue relates to a criminal investigation that has concluded 
in a final result other than a conviction or deferred adjudication. See id. § 552.108(a)(2), 
(b )(2). You state Exhibit E includes information held by a prosecutor that deals with the 
detection, investigation, or prosecution of a crime which relates to an investigation that did 
not result in conviction or deferred adjudication, as well as internal records or notations of 
a prosecutor maintained for internal use in matters relating to law enforcement or prosecution 
that did not result in conviction or deferred adjudication. You explain Exhibit E is part of 
a file of the Conviction Integrity Unit ("CIU") of the district attorney's office, which pertains 
to "criminal post-conviction/writ litigation." We note a habeas corpus proceeding is a civil 
proceeding. Upon review of your arguments and the submitted information, we find you 
have not explained Exhibit E pertains to the detection, investigation or prosecution of crime 
that did not result in conviction or deferred adjudication, nor you have you explained 
Exhibit E relates to law enforcement in relation to an investigation that did not result in 
conviction or deferred adjudication. Thus, we find you have failed to demonstrate the 
applicability of subsections 552. l 08(a)(2) and (b )(2) to the information in Exhibit E that has 
not been previously released and the district attorney's office may not withhold the 
information at issue on these bases. 

You argue Exhibit F and G consist of CIU work product, which was prepared by a prosecutor 
in anticipation of or in the course of preparing for "criminal post-conviction/writ litigation." 
As noted above, a habeas corpus proceeding is a civil proceeding. Thus, we find you have 
not demonstrated Exhibits F and G deal with the detection, investigation, or prosecution of 
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crime for the purposes of section 552.108(a)( 4), or relate to law enforcement or prosecution 
for the purposes of section 552.108(b)(3). Thus, the district attorney's office may not 
withhold Exhibits F and Gunder section 552.108(a)(4) or section 552.108(b)(3). 

Section 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" See id.§ 552.111. This section encompasses the attorney work product 
privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. 
Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002). Rule 192.5 defines work product as: 

(1) [M]aterial prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation oflitigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. C1v. P. 192.5(a). A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating the information was created or developed for 
trial or in anticipation oflitigation by or for a party or a party's representative. Id.; ORD 677 
at 6-8. In order for this office to conclude that the information was made or developed in 
anticipation of litigation, we must be satisfied that 

a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for such litigation. 

Nat'! TankCo. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. 

You claim the attorney work-product privilege of section 552.111 for Exhibits F and G. You 
state the CIU information at issue consists of notations, memoranda, and communications 
of attorneys prepared in anticipation of or in the course of preparing for "criminal post­
conviction/writ litigation." Based on your representations and our review, we conclude the 
district attorney's office may withhold Exhibit F as attorney work product under section 
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552.111 of the Government Code.7 However, we note Exhibit G consists of a 
communication between the CIU and the requestor, who you have not demonstrated is a 
privileged party. Therefore, because a non-privileged party has had access to this 
information, the work product privilege under section 552.111 has been waived. 
Accordingly, the district attorney's office may not withhold Exhibit Gas attorney work 
product under section 552.111. 

Section 552.101 of the Government Code also encompasses section 143.089 of the Local 
Government Code. Chapter 14 3 of the Local Government Code applies only to civil service 
municipalities that have voted to adopt the chapter. See Local Gov't Code § 143.002(a). 
Section 143.089 contemplates two different types of personnel files relating to a police 
officer: a police officer's civil service file that the civil service director is required to 
maintain, and an internal file that the police department may maintain for its own use. Id 
§ 143.089(a), (g). The officer's civil service file must contain certain specified items, 
including commendations, periodic evaluations by the police officer's supervisor, and 
documents relating to any misconduct in which the department took disciplinary action 
against the officer under chapter 143 of the Local Government Code. Id § 143.089(a). 

In cases in which a police department investigates a police officer's misconduct and takes 
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all 
investigatory records relating to the investigation and disciplinary action, including 
background documents such as complaints, witness statements, and documents oflike nature 
from individuals who were not in a supervisory capacity, in the police officer's civil service 
file maintained under section 143.089(a).8 Abbottv. City of Corpus Christi, 109S.W.3d113, 
122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case resulting in 
disciplinary action are "from the employing department" when they are held by or in 
possession of the police department because of its investigation into a police officer's 
misconduct, and the police department must forward them to the civil service commission 
for placement in the civil service personnel file. Id Such records may not be withheld under 
section 552.101 of the Government Code in conjunction with section 143.089 of the Local 
Government Code. See Local Gov't Code § 143 .089(£); Open Records Decision No. 562 at 6 
(1990). 

However, a document relating to an officer's alleged misconduct may not be placed in his 
civil service personnel file if there is insufficient evidence to sustain the charge of 
misconduct. Local Gov't Code § 143.089(b). In addition, a document relating to 

7 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 

8Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion, 
and uncompensated duty. Local Gov't Code§§ 143.051-.055; see, e.g., Attorney General Opinion JC-0257 
(2000) (written reprimand is not disciplinary action for purposes of Local Government Code chapter 143). 
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disciplinary action against a police officer that has been placed in the officer's personnel file 
as provided by section 143.089(a)(2) must be removed from the officer's file if the civil 
service commission finds the disciplinary action was taken without just cause or the charge 
of misconduct was not supported by sufficient evidence. See id § 143 .089( c ). Information 
that reasonably relates to an officer's employment relationship with the police department 
and that is maintained in a police department's internal file pursuant to section 143.089(g) 
is confidential and must not be released. See City of San Antonio v. San Antonio 
Express-News, 47 S.W.3d 556 (Tex. App.-San Antonio 2000, pet. denied); City of San 
Antonio v. Texas Attorney General, 851 S.W.2d 946, 949 (Tex. App.-Austin 1993, writ 
denied). 

You raise section 143.089(g) for Exhibits C, D, and E and state this information consists of 
a "Law Enforcement internal employee file." However, you have not explained any of this 
information is maintained by a city that is a civil service city as defined under chapter 143 
of the Local Government Code, or that it is maintained in a civil service city's police 
department's internal files pursuant to section 143.089(g). Accordingly, we find the district 
attorney's office has not demonstrated section 14 3. 089(g) applies to the information at issue 
and the district attorney's office may not withhold the remaining information in Exhibits C, 
D, and E under section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center (the "NCIC") or by the Texas Crime Information Center is confidential 
under federal and state law. CHRI means "information collected about a person by a 
criminal justice agency that consists of identifiable descriptions and notations of arrests, 
detentions, indictments, informations, and other formal criminal charges and their 
dispositions." Gov't Code § 411.082(2). Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI obtained from the NCIC network or other states. 
See 28 C.F .R. § 20.21. The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990). See 
generally Gov't Code§§ 411.081-.1409. Section 411.083 of the Government Code deems 
confidential CHRI the Texas Department of Public Safety ("DPS") maintains, except DPS 
may disseminate this information as provided in chapter 411, subchapter E-1 or F of the 
Government Code. See Gov't Code§ 411.083(a). Sections 411.083(b)(l) and 411.089(a) 
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may 
not release CHRI except to another criminal justice agency for a criminal justice purpose. 
Id § 411.089(b)(l). Other entities specified in chapter 411 of the Government Code are 
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities 
maynotreleaseCHRiexceptas provided bychapter41 l. See generally id§§ 411.090-.127. 
Thus, any CHRI generated by the federal government or another state may not be made 
available to the requestor except in accordance with federal regulations. See ORD 565. 
However, section 411.083 does not apply to active warrant information or other information 
relating to one's current involvement with the criminal justice system. See Gov't Code 
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§ 41 l.081(b) (police department allowed to disclose information pertaining to person's 
current involvement in criminal justice system). We also note the term CHRI does not 
include driving record information. See id § 41 l.082(2)(B). Accordingly, the district 
attorney's office must withhold the CHRI we have marked under section 552.101 in 
conjunction with federal law and chapter 411 of the Government Code.9 However, we find 
you have not demonstrated the remaining information constitutes confidential CHRI for the 
purposes of chapter 411. As such, the district attorney's office may not withhold the 
remaining information under section 552.101 on this basis. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code. Section 560.003 provides "[a] biometric identifier in the possession of 
a governmental body is exempt from disclosure under [the Act]." Id § 560.003; see also id. 
§§ 560.001{1) (defining "biometric identifier" to include fingerprints), .002(1)(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure). Upon review, we find 
none of the remaining information consists of biometric identifiers. Thus, the district 
attorney's office may not withhold the remaining information under section 552.101 in 
conjunction with section 560.003. 

Section 552.101 of the Government Code also encompasses section 1701.454 of 
the Occupations Code, which governs the public availability ofinformation submitted to the 
Texas Commission on Law Enforcement ("TCOLE") under subchapter J of chapter 1701 of 
the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code§ 1701.454. The submitted F-5 forms were submitted to TCOLE pursuant to 
subchapter J of chapter 1701 of the Occupations Code. This information does not reflect the 
officers at issue resigned or were terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. Therefore, the district attorney's office 

9 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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must withhold the information we have indicated under section 552.101 in conjunction with 
section 1701.454.10 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose, information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated 
in writing by the examinee[.] 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 

Id § 1703.306(a)(l), (b). The remaining information in Exhibit E contains information 
acquired from a polygraph examination of the requestor. Thus, the district attorney's office 
has the discretion to release the polygraph information, which we have marked, pursuant to 
section 1703.306(a)(l). See Open Records Decision No. 481 at 9 (1987) (predecessor to 
section 1703.306 permitted, but did not require, examination results to be disclosed to 
examinees). Otherwise, the district attorney's office must withhold the polygraph 
information we have marked under section 552.101 in conjunction with section 1703.306. 

Section 552.101 of the Government Code also encompasses section 730.004 of the 
Transportation Code, which provides, "[ n ]otwithstanding any other provision of law to the 
contrary, including chapter 552, Government Code, except as provided by sections 
730.005-730.007, an agency may not disclose personal information about any person 
obtained by the agency in connection with a motor vehicle record." Transp. Code § 73 0. 004. 
Section 730.004 applies only to an "agency" that compiles or maintains motor vehicle 
records. See id § 730.003(1). The district attorney's office has not established it is an 
agency for purposes of chapter 730 that compiles or maintains motor vehicle records. 
Therefore, section 730.004 does not apply to the district attorney's office, and the district 
attorney's office may not withhold the remaining information under section 552.101 on this 
basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 

10 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S. W.2d 668, 
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of 
this test must be satisfied. Id. at 681-82. Types of information considered intimate or 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. 
at 683. This office has concluded some kinds of medical information are generally highly 
intimate or embarrassing. See Open Records Decision No. 455 (1987). We note the doctrine 
of common-law privacy generally protects the identifying information of juvenile offenders. 
See Open Records Decision No. 394 (1983); cf Fam. Code § 51.14 (repealed 1995). 
Additionally, the common-law right to privacy protects the identifying information of a 
complainant in certain situations based on the facts of the case. See ORD 394; see also Open 
Records Decision No. 339 (1982) (concluding common-law privacy protects identifying 
information of victim of serious sexual offense). Further, this office has found that personal 
financial information not relating to a financial transaction between an individual and a 
governmental body is generally intimate or embarrassing. See generally Open Records 
Decision Nos. 545 (1990) (deferred compensation information, participation in voluntary 
investment program, election of optional insurance coverage, mortgage payments, assets, 
bills, and credit history), 523 (1989) ( co;mmon-law privacy protects credit reports, financial 
statements, and other personal financial information). 

A compilation of an individual's criminal history is highly embarrassing information, the 
publication of which would be highly objectionable to a reasonable person. Cf United States 
Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) 
(when considering prong regarding individual's privacy interest, court recognized distinction 
between public records found in courthouse files and local police stations and compiled 
summary of information and noted that individual has significant privacy interest in 
compilation of one's criminal history). Moreover, we find a compilation of a private 
citizen's criminal history is generally not of legitimate concern to the public. We note, 
however, active warrant information or other information relating to an individual's current 
involvement in the criminal justice system does not constitute criminal history information 
for the purposes of section 552.101. See Gov't Code § 411.081(b). We also note that 
records relating to routine traffic violations are not considered criminal history information. 
Cf id. § 411.082(2)(B). 

In considering whether a public citizen's date of birth is private, the Third Court of Appeals 
looked to the supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney 
General of Texas, 354 S. W.3d 336 (Tex. 2010). Paxton v. City of Dallas, No. 03-13-00546-
CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). 
The supreme court concluded public employees' dates of birth are private under section 
552.102 of the Government Code because the employees' privacy interest substantially 
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outweighed the negligible public interest in disclosure. 11 Texas Comptroller, 354 S.W.3d 
at 347-48. Based on Texas Comptroller, the court of appeals concluded the privacy rights 
of public employees apply equally to public citizens, and thus, public citizens' dates of birth 
are also protected by common-law privacy pursuant to section 552.101. City of Dallas, 2015 
WL 3394061, at *3. Thus, the GB must withhold all public citizens' dates of birth under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

However, the common-law rightto privacy is a personal right that "terminates upon the death 
of the person whose privacy is invaded[.]" Moore v. Charles B. Pierce Film Enters., Inc., 
589 S.W.2d 489, 491 (Tex. Civ. App.-Texarkana 1979, writ ref'd n.r.e.); see also Justice 
v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) ("action for invasion 
of privacy can be maintained only by a living individual whose privacy is invaded" (quoting 
RESTATEMENT (SECOND) OF TORTS § 6521 (1977))); Attorney General Opinions JM-229 
(1984) ("the right of privacy lapses upon death"), H-917 (1976) ("We are ... of the opinion 
that the Texas courts would follow the almost uniform rule of other jurisdictions that the 
right of privacy lapses upon death."); Open Records Decision No. 272 at 1 (1981) (privacy 
rights lapse upon death). Additionally, the requestor has a special right of access to his own 
information that would ordinarily be withheld to protect his privacy interests. See Gov't 
Code § 552.023(a)-(b) (governmental body may not deny access to person or person's 
representative to whom information relates on grounds that information is considered 
confidential under privacy principles); Open Records Decision No. 481 at 4 (1987) (privacy 
theories not implicated when individual requests information concerning himself). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Therefore, the district attorney's office 
must withhold the information we have marked, as well as the dates of birth ofliving public 
citizens other than the requestor, under section 552.101 in conjunction with common-law 
privacy. 12 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7. -The first is the interest in independence in making certain important 
decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in 

11 Section 552.102(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code§ 552.102(a). 

12 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig 
Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional 
privacy balances the individual's privacy interest against the public's interest in the 
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved 
for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). 

This office has applied privacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976) as authority, this office held that those individuals who 
correspond with inmates possess a "first amendment right ... to maintain communication 
with [the inmate] free of the threat of public exposure" and that this right would be violated 
by the release of information that identifies those correspondents, because such a release 
would discourage correspondence. ORD 185 at 2. The information at issue in Open Records 
Decision No. 185 was the identities of individuals who had corresponded with inmates, and 
our office found "the public's right to obtain an inmate's correspondence list is not sufficient 
to overcome the first amendment right of the inmate's correspondents to maintain 
communication with him free of the threat of public exposure." Id. Implicit in this holding 
is the fact that an individual's association with an inmate may be intimate or embarrassing. 
In Open Records Decision Nos. 428 and 430, our office determined that inmate visitor and 
mail logs that identify inmates and those who choose to visit or correspond with inmates are 
protected by constitutional privacy because people who correspond with inmates have a First 
Amendment right to do so that would be threatened if their names were released. 
ORDs 430, 428. The right of those individuals to anonymity was found to outweigh the 
public's interest in this information. ORD 185; see ORD 430 (list of inmate visitors 
protected by constitutional privacy of both inmate and visitors). Upon review, we find the 
district attorney's office must withhold the visitor information we have marked under 
section 552.101 in conjunction with constitutional privacy.13 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege, a governmental body , 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the information at issue. Open Records Decision No. 67 6 at 6-7 (2002). 
First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the communication must have been made "to facilitate 
the rendition of professional legal services" to the client governmental body. TEX. R. 
Evm. 503(b )(1 ). The privilege does not apply when an attorney or representative is involved 
in some capacity other than that of providing or facilitating professional legal services to the 
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney 
acting in a capacity other than that of attorney). Governmental attorneys often act in 

13 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a communication involves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. TEX. R. EVID. 503(b )(1 ). Thus, a governmental body must inform this 
office of the identities and capacities of the individuals to whom each communication at 
issue has been made. Lastly, the attorney-client privilege applies only to a confidential 
communication, id., meaning it was "not intended to be disclosed to third persons other than 
those: (A) to whom disclosure is made to further the rendition of professional legal services 
to the client; or (B) reasonably necessary to transmit the communication." Id. 503(a)(5). 
Whether a communication meets this definition depends on the intent of the parties involved 
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, orig. proceeding). Moreover, because the client may elect to waive 
the privilege at any time, a governmental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You raise section 552.107(1) for Exhibit G. However, we note Exhibit G consists of a 
communication between the district attorney's office and the requestor, who you have not 
demonstrated is a privileged party. Thus, we find you have failed to demonstrate the 
applicability of the attorney-client privilege to Exhibit G and the district attorney's office 
may not withhold it under section 552.107(1). 

Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member information of certain individuals when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential. Gov't Code § 552.1175. Section 552.1175 applies, in part, to "peace officers 
as defined by Article 2.12, Code of Criminal Procedure[.]" Id.§ 552.1175(a)(l). To the 
extent the information we have marked pertains to currently licensed peace officers and the 
officers elect to restrict access to their information in accordance with section 552.1175(b ), 
the district attorney's office must withhold the information we have marked under 
section 552.1175. If the individuals whose information we have marked are no longer 
licensed peace officers or no election is made, the district attorney's office may not withhold 
this information under section 552.1175. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license or permit, a motor vehicle title or registration, or a personal 
identification document issued by an agency of Texas or another state or country is excepted 
from public release. Id. § 552.130(a). We note, however, because section 552.130 is 
designed to protect the privacy of individuals, the requestor has a right of access to his own 
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motor vehicle record information under section 552.023 of the Government Code. See id. 
§ 552.023(a); ORD 481 at 4. We conclude the district attorney's office must withhold the 
information we have indicated under section 552.130. However, none of the remaining 
information consists of information that is subject to section 552.130; thus, the district 
attorney's office may not withhold it on that basis. 

In summary, the district attorney's office must continue to rely on Open Records Letter 
No. 2000-003156 as a previous determination and withhold in accordance with that ruling 
the information in Exhibit D that was withheld under sections 552.101and552.130 of the 
Government Code. The district attorney's office must withhold the following information: 
(1) Exhibits H through 0 and the information we have indicated in Exhibit D under 
section 552.101 of the Government Code in conjunction with section 261.201(a) of the 
Family Code; (2) the information we have marked under section 552.101 of the Government 
Code in conjunction with former section 51.14( d) of the Family Code; (3) the CHRI we have 
marked under section 552.101 of the Government Code in conjunction with federal law and 
chapter 411 of the Government Code; (4) the F-5 forms we have indicated under 
section 552.101 of the Government Code in conjunction with section 1701.454 of the 
Occupations Code; ( 5) the polygraph information we have marked under section 552.101 of 
the Government Code in conjunction with section 1703.306 of the Occupations Code, 
however, the district attorney's office has the discretion to release this information to the 
requestor pursuant to section 1703.306(a)(l); (6) the information we have marked, as well 
as the dates of birth ofliving public citizens other than the requestor, under section 552.101 
of the Government Code in conjunction with common-law privacy; (7) the information we 
have marked under section 552.1175 of the Government Code, to the extent the information 
pertains to currently licensed peace officers and the officers elect to restrict access to their 
information in accordance with section 552.1175(b); and (8) the information we have 
indicated under section 5 52.13 0 of the Government Code. The district attorney's office must 
release the remaining information. 14 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

14Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office under the Act. Gov't Code § 552.147(b ). The requestor, however, has a right ofaccess to his own social 
security number. See generally id. § 552.023(b ). We note the requestor has a right of access beyond that of 
the general public to some of the information being released. See id. § 552.023(a); ORD 481 at 4. 
Accordingly, if the district attorney's office receives another request for this information from an individual 
other than this requestor, the district attorney's office must again seek a ruling from this office. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

cY~~z;.W 
Lindsay E. Hale U 
Assistant Attorney General 
Open Records Division 
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