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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 10, 2017

Ms. Elizabeth A. Fitzgerald

Deputy General Counsel

Texas Department of State and Health Services
1100 West 49th Street, M-525

Austin, Texas 78756-3199

OR2017-00667

Dear Ms. Fitzgerald:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 643229 (DSHS File No. 26653).

The Texas Department of State and Health Services (the “department”) received a request
for the number of cases of a specified disease broken down by zip code. You claim the
submitted information is excepted from disclosure under section 552.101 of the Government
Code.! We have considered the exception you claim and reviewed the submitted
information. ’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as section 81.046 of the Health and Safety Code, which provides in part:

'We note, and you acknowledge, the department did not comply with section 552.301 of the
Government Code in requesting this decision. See Gov’t Code § 552.301(b), (¢). Nonetheless, because
section 552.101 of the Government Code makes information confidential and thus can provide acompelling
reason to overcome the presumption of openness, we will consider its applicability to the submitted information.
See id. §§ 552.007, .302, .352.
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(a) Reports, records, and information received from any source, including
from a federal agency or from another state, furnished to a public health
district, a health authority, a local health department, or the department that
relate to cases or suspected cases of diseases or health conditions are
confidential and may be used only for the purposes of this chapter.

(b) Reports, records, and information relating to cases or suspected cases of
diseases or health conditions are not public information under [the Act], and

may not be released or made public on subpoena or otherwise except as
provided by Subsections (¢), (d), and (f).

-Health & Safety Code § 81.046(a), (b). In Open Records Decision No. 577 (1990), this
office concluded any information acquired or created during an investigation under
chapter 81 of the Health and Safety Code is confidential and may not be released unless an .
exception in the statute applies. See id.§ 81.046(b)-(d), (f); ORD 577. You assert the
submitted information was furnished to the department pursuant to chapter 81 of the Health

“and Safety Code. However, we note subsection (c)(1) provides for the release of medical or
epidemiological information “for statistical purposes if released in a manner that prevents
the identification of any person[.]” Health & Safety Code § 81.046(c)(1). In this instance,
only statistical information is being requested. Furthermore, we note the requested
information is sufficiently de-identified to prevent the identification of any person.
Therefore, we find the department has failed to establish the information is confidential
pursuant to section 81.046 of the Health and Safety Code. Thus, the submitted information
may not be withheld under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. The types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation.
Id. at 683. Upon review, we find no portion of the submitted information is highly intimate
or embarrassing and of no legitimate public interest. Accordingly, the department may not
withhold any of the submitted information under section 552.101 of the Government Code
on the basis of common-law privacy. As no other exceptions to disclosure are raised, the
submitted information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral .gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Lol N W

Kaelan A. Henze

Assistant Attorney General
Open Records Division
KAH/eb

Ref: ID# 643229

Enc. Submitted documents

c: Requestor
(w/o enclosures)



