ATTORNEY GENERAI OF TEXAS

January 9, 2017

Captain John L. Pape

Goliad County Sheriff’s Office
701 East End Street

Goliad, Texas 77963

OR2017-00588
Dear Capt. Pape:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 640967.

The Goliad County Sheriff’s Office (the “sheriff’s office™) received a request for the
personnel file of the requestor. You claim the submitted information is excepted from
disclosure under sections 552.101 and 552.108 of the Government Code.! We have also
received comments from the requestor. See Gov’t Code § 552.304 (providing that interested
party may submit comments stating why information should or should not be released).
We have considered the raised arguments and reviewed the submitted information.

Initially, we note the submitted information contains a peace officer’s Texas Commission on
Law Enforcement (“TCOLE”) identification number.> Section 552.002(a) of the
Government Code defines “public information” as information that is written, produced,
collected, assembled, or maintained under a law or ordinance or in connection with the
transaction of official business:

! Although you do not raise section 552.101 of the Government Code in your brief, we understand you
to raise this exception based on your arguments.

2The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas

Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93,
§ 1.01, 2013 Tex. Gen. Laws 174, 174,
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(1) by a governmental body;
.(2) for a governmental body and the governmental body:
(A) owns the information;
- (B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of writing,
producing, collecting, assembling, or maintaining the information; or

(3) by an individual officer or employee of a governmental body in the
officer’s or employee’s official capacity and the information pertains to
official business of the governmental body.

Id § 552.002(a). In Open Records Decision No. 581 (1990), this office determined certain
computer information, such as source codes, documentation information, and other computer
programming, that has no significance other than its use as a tool for the maintenance,
manipulation, or protection of public property is not the kind of information made public
under section 552.021 of the Government Code. We understand an officer’s TCOLE
identification number is a unique computer-generated number assigned to peace officers for
identification in the commissioner’s electronic database, and may be used as an access device
number on the TCOLE website. Accordingly, we find the officer’s TCOLE identification
number does not constitute public information under section 552.002 of the Government
Code. Therefore, the TCOLE identification number is not subject to the Act and need not
be released to the requestor.

Next, we address the requestor’s assertion the sheriff’s office failed to comply with its
procedural obligations under section 552.301 of the Government Code. Section 552.301 of
the Government Code prescribes the procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. See id. § 552.301. Pursuant to section 552.301(b), a governmental body must
ask for a decision from this office and state the exceptions that apply within ten business days
of receiving the written request. See id. § 552.301(b). The sheriff’s office informs us it
received the request for information on October 18, 2016. Accordingly, the sheriff’s office
was required to provide the information required by section 552.301(b) by November 1,
2016. The requestor asserts the sheriff’s office violated the Act because it did not comply
with the requirements of section 552.301(b). We note, however, the sheriff’s office
submitted to our office the information required by section 552.301(b) on October 25, 2016.
Accordingly, we find the sheriff’s office complied with its procedural requirements mandated
by section 552.301(b).
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Additionally, we understand the requestor to assert the sheriff’s office failed to comply with
section 552.221(d) of the Government Code. See id § 552.221(d) (providing that if
officer of public information cannot produce information for inspection or duplication
within 10 business days after date information is requested, the officer shall certify that fact
in writing to requestor and set date and hour within reasonable time when information will
be available for inspection or duplication). We note, while section 552.302 of the
Government Code provides failure to comply with section 552.301 results in the presumption
that the requested information is subject to required public disclosure and must be released,
the Act contains no comparable provision for a violation of section 552.221(d). See id.
§ 552.302. Thus, even if the sheriff’s office failed to comply with section 552.221(d), as the
requestor alleges, the sheriff’s office has not waived its discretionary exception.
Accordingly, we will consider the sheriff’s office’s arguments against disclosure of the
submitted information. ‘

Next, we note the submitted information contains fingerprints, the public availability of
which is governed by sections 560.001, 560.002, and 560.003 of the Government Code.
Section 560.003 of the Government Code provides, “[a] biometric identifier in the
possession of a governmental body is exempt from disclosure under [the Act].”
Id § 560.003; see id. § 560.001(1) (“biometric identifier” means retina or iris scan,
fingerprint, voiceprint, or record of hand or face geometry). Section 560.002 of the
Government Code provides, however, “[a] governmental body that possesses a biometric
identifier of an individual . . . may not sell, lease, or otherwise disclose the biometric
identifier to another person unless . . . the individual consents to the disclosure[.]”
Id. § 560.002(1)(A). In this instance, the requestor is the individual whose fingerprints are
at issue. Thus, the requestor has a right of access to his fingerprints under
section 560.002(1)(A). Although you assert this information is excepted from disclosure
under section 552.108 of the Government Code, statutes governing the release of specific
information prevail over the general exceptions to disclosure found in the Act. See Attorney
General Opinion DM-146 at 3 (1992); see also Open Records Decision Nos. 613 at 4 (1993)
(exceptions to Act cannot impinge on statutory right of access to information), 451 (1986)
(specific statutory right of access provisions overcome general exceptions to disclosure under
the Act). Therefore, the sheriff’s office must release the requestor’s fingerprints to him
pursuant to section 560.002 of the Government Code.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 is generally not
applicable to purely administrative records that do not involve the investigation or
prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
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App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ.
App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution); see also
Open Records Decision No. 350 at 3-4 (1982). In this instance, the submitted information
consists of personnel file records pertaining to a peace officer. However, you have failed to
demonstrate the information is related to any pending criminal investigation or prosecution,
or how release of the information would interfere with the detection, investigation, or
prosecution of crime. Thus, we find the sheriff’s office may not withhold the submitted
information under section 552.108(a)(1) of the Government Code.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101,
Section 552.101 encompasses chapter 411 of the Government Code, which makes
confidential criminal history record information (“CHRI”) generated by the National Crime
Information Center or by the Texas Crime Information Center. Title 28, part 20 of the Code
of Federal Regulations governs the release of CHRI states obtain from the federal
government or other states. Open Records Decision No. 565 at 7 (1990). The federal
regulations allow each state to follow its individual laws with respect to the CHRI it
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that
the Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F or subchapter E-1 of the Government
Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generallyid. §§411.090-.127.
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.101 in conjunction with chapter 411, subchapter F or subchapter E-10f the
Government Code. Further, CHRI does not include driving record information.
See id. § 411.082(2)(B). Upon review, we find the information we have marked consists of
CHRI. Accordingly, the sheriff’s office must withhold the CHRI we marked under
section 552.101 in conjunction with section 411.083 of the Government Code.?

Section 552.101 of the Government Code also encompasses section 1701.306 of the
Occupations Code, which pertains to L-2 Declaration of Medical Condition and L-3
Declaration of Psychological and Emotional Health forms required by TCOLE.
Section 1701.306 provides the following:

(a) [TCOLE] may not issue a license to a person unless the person is
examined by: '

5We note the requestor can obtain his CHRI from DPS. See Gov’t Code § 411.083(b)(3).
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(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

- (2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

(b) An agency hiring a person for whom a license is sought shall select the
examining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)
and shall maintain a copy of the report on file in a format readily accessible
to [TCOLE]. A declaration is not public information.

Occ. Code § 1701.306(a)-(b). Upon review, we find the sheriff’s office must withhold the
L-2 and L-3 forms we marked under section 552.101 of the Government Code in conjunction
with section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code. Section 1701.454 governs the public availability of information
submitted to TCOLE under subchapter J of chapter 1701 of the Occupations Code and
provides as follows: '

(a) All information submitted to [TCOLE] under this subchapter is
confidential and is not subject to disclosure under [the Act], unless the person
resigned or was terminated due to substantiated incidents of excessive force
or violations of the law other than traffic offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other
person may not release information submitted under this subchapter.

I1d. § 1701.454. The F-5 form indicates the officer at issue did not resign and was not
terminated due to substantiated incidents of excessive force or violations of the law other
than traffic offenses. Therefore, the sheriff’s office must withhold the F-5 form we marked
under section 552.101 of the Government Code in conjunction with section 1701.454 of the
Occupations Code.

In summary, the officer’s TCOLE number is not subject to the Act and need not be released
to the requestor. The sheriff’s office must release the requestor’s fingerprints to him
pursuant to section 560.002 of the Government Code. The sheriff’s office must withhold the
CHRI we marked under section 552.101 in conjunction with section 411.083 of the
Government Code. The sheriff’s office must withhold the submitted L-2 and L-3 declaration
forms we marked under section 552.101 of the Government Code in conjunction with
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section 1701.306 of the Occupations Code. The sheriff’s’s office must withhold the
submitted F-5 forms we marked under section 552.101 of the Government Code in
conjunction with section 1701.454 of the Occupations Code. The remaining information
must be released.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding\ the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, W W

Sidney M. Pounds
Assistant Attorney General
Open Records Division

SMP/sdk
Ref: ID# 640967
Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note the requestor has a special right of access to some of the information being released in this
instance. See Gov’t Code §§ 552.023(a), 560.002(1)(A). Because such information is confidential with respect
to the general public, if the sheriff’s office receives another request for this information from a different
requestor, the sheriff’s office must again seek a ruling from this office.



