ATTORNEY GENERAL OF TEXAS

December 1, 2016

Ms. Akilah Mance ,
Counsel for the City of Prairie View
Olson & Olson, LLP

2727 Allen Parkway, Suite 600
Houston, Texas 77019-2133

OR2016-26771
Dear Ms. Mance:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 636422 (COPV16-014). '

The City of Prairie View (the “city”), which you represent, received a request for four
categories of information related to an internal affairs investigation related to the requestor
and another named individual. You state you have released some information. You state the
city will withhold some information under sections 552.130(c) and 552.147(b) of the
Government Code, and certain information pursuant to Open Records Decision No. 684
(2009)."  You claim the submitted information is excepted from disclosure under
sections 552.101, 552.103, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. Gov’t
Code § 552.130(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office under the Act. See id. § 552.147(b). Open Records Decision No. 684
is a previous determination to all governmental bodies authorizing them to withhold certain categories of
information, including an e-mail address of a member of the public under section 552.137 of the Government
Code, without the necessity of seeking a decision from this office.
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Initially, we note some of the submitted information, which we have marked, is not
responsive to the instant request because it does not pertain to the specified internal affairs
investigation. This ruling does not address the public availability of any information that is
not responsive to the request and the city is not required to release such information in
response to this request.

Next, we note the submitted information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides the following:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximaté time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the
submitted body worn camera recordings pursuant to chapter 1701, our ruling does not reach
this information and the city is not required to release it. However, pursuant to
section 1701.661(b), a “failure to provide all the information required by Subsection (a) to
be part of a request for recorded information does not preclude the requestor from making
a future request for the same recorded information.” Id. § 1701.661(b).

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
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on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant

facts and documents to show the section 552.103(a) exception is applicable in a particular -
situation. The test for meeting this burden is a showing that (1) litigation is pending or

reasonably anticipated on the date the governmental body received the request for

information and (2) the information at issue is related to that litigation. Univ. of Tex. Law

Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);

Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,

writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must

meet both prongs of this test for information to be excepted from disclosure under

section 552.103(a). '

You state, and provide documentation showing, prior to the city’s receipt of the instant
request, a lawsuit styled Kelley v. City of Prairie View, Texas , Cause No. 2015-08-23293,
was filed in the District Court of Waller County, Texas. You state this lawsuit is pending.
Thus, we find litigation was pending when the city received the instant request for
information. We also find the information at issue is related to the pending litigation for
purposes of section 552.103(a). Therefore, we find the city may withhold the responsive
information in Exhibit 4 under section 552.103(a) of the Government Code.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the anticipated litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

You claim some of the information in Exhibit 3 is excepted from disclosure under
Section 552.108 of the Government Code, which provides, in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(2) it is information that the deals with the detection,
investigation, or prosecution of crime only in relation to an
investigation that did not result in conviction or deferred
adjudication].]
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(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(2) the internal record or notation relates to law enforcement
only in relation to an investigation that did not result in
conviction or deferred adjudication].]

Gov’tCode § 552.108(a)(2), (b)(2). Sections 552.108(a)(2) and 552.108(b)(2) are applicable
only if the information at issue relates to a concluded criminal case that did not result in a
conviction or deferred adjudication. A governmental body claiming section 552.108 must
explain how and why this exception is applicable to the information the governmental body
seeks to withhold. See id. § 552.301(e)(1)(A) (governmental body must provide comments
explaining why exceptions raised should apply to information requested). We note
section 552.108 is generally not applicable to information that is purely administrative in
nature and does not involve the investigation or prosecution of crime. See City of Fort Worth
v. Cornyn, 86 S.W.3d 320 (Tex. App.— Austin 2002, no pet.); Morales v. Ellen, 840
S.w.2d 519, 525-26 (Tex. App.—El Paso 1992, writ denied) (statutory predecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution); see also Open Records Decision No. 350 at 3-4 (1982). You
state some of the information in Exhibit 3 pertains to a closed criminal case that did not
result in prosecution. Based on your representations, we find the city has demonstrated a
portion of the submitted information pertains to a closed criminal case that did not result in
conviction or deferred adjudication. Thus, we agree section 552.108(a)(2) is applicable to
the information we marked. However, upon review, we note the remaining information at
issue is purely administrative in nature, and is not information that deals with the detection,
* investigation, or prosecution of crime only in relation to a criminal investigation that
concluded in a final result other than conviction or deferred adjudication. Therefore, you
have failed to demonstrate the applicability of sections 552.108(a)(2) and 552.108(b)(2) to
the remaining information and the district attorney’s office may not withhold any of the
remaining information on those bases.

We note, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 at 3-4 (1976)
(summarizing types of information deemed public by Houston Chronicle). Thus, with the
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exception of basic information, which must be released, the city may withhold the
information we marked under section 552.108(a)(2) of the Government Code.?

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution. . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1); see also Open Records Decision No. 531 at 2 (1989) (quoting Ex parte
Pruirt, 551 S.W.2d 706, 710 (Tex. 1977)). Section 552.108(b)(1) is intended to protect
“information which, if released, would permit private citizens to anticipate weaknesses ina
police department, avoid detection, jeopardize officer safety, and generally undermine police
efforts to effectuate the laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet). To demonstrate the applicability of this exception, a
governmental body must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. Open Records
Decision No. 562 at 10 (1990). This office has concluded section 552.108(b) excepts from
public disclosure information relating to the security or operation of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 (release of detailed use of force
guidelines would unduly interfere with law enforcement), 252 (1980) (section 552.108
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., ORDs 531 at 2-3
(Penal Code provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You seek to withhold a portion of Exhibit 3 pursuant to section 552.108(b)(1). You state the
release of the submitted policy “has the potential for interfering with law enforcement
objectives in that it may equip the public, and particularly criminals, with guidance as to how
to undermine a police officer’s ability to properly investigate hostile and threatening
situations, while also potentially compromising the officer’s safety in that circumstance.”
Based on your representations and our review, we find release of some of the information at
issue would interfere with law enforcement. Accordingly, the city may withhold the
information we have marked under section 552.108(b)(1) of the Government Code.
However, we find you have failed to demonstrate release of the remaining information in
Exhibit 3 would interfere with law enforcement or crime prevention. Therefore, the city may
not withhold any of the remaining information in Exhibit 3 under section 552.108(b)(1) of
the Government Code.

2As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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In summary, as the requestor did not properly request the body worn camera recordings
pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this information
and the city need not release the submitted body worn camera recordings in response to this
request for information. The city may withhold the responsive information in Exhibit 4
under section 552.103(a) of the Government Code. With the exception of basic information,
which must be released, the city may withhold the information we have marked under
section 552.108(a)(2) of the Government Code. The city may withhold the information we
have marked under section 552.108(b)(1) of the Government Code. The remaining
responsive information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Frin Groff M%

Assistant Attorney General
Open Records Division

EMG/akg
Ref: ID# 636422
Enc. Submitted documents

c: Requestor
(w/o enclosures)



