
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

February 7, 2017 

Ms. Lona Chastain 
Open Records Coordinator 
Texas Workforce Commission 
101 East 15th Street 
Austin, Texas 78778-0001 

Dear Ms. Chastain: 

OR2016-25617A 

Our office issued Open Records Letter No. 2016-25617 (2016) on November 17, 2016. 
Since that date, we have received new information that affects the facts on which this ruling 
was based. Consequently, this decision serves as the corrected ruling and is a substitute for 
the decision issued on November 17, 2016. See generally Gov't Code§ 552.011 (providing 
that Office of Attorney General may issue decision to maintain uniformity in application, 
operation, and interpretation of Public Information Act (the "Act")). Your request was 
assigned ID# 644975. 

The Texas Workforce Commission (the "commission") received a request for specified 
information pertaining to a specified agreement, including information pertaining to four 
named employees. 1 You state you have released some information to the requestor. You 
also state you will redact information under section 552.130(c) of the Government Code.2 

1 The commission sent the requestor an estimate of charges, which required the requestor to provide 
a deposit for payment of anticipated costs under section 552.263 of the Government Code. Gov't Code 
§ 552.263(a). You inform us the commission received the required deposit on August 31, 2016. See id. 
§ 552.263( e) (if governmental body requires deposit or bond for anticipated costs pursuant to section 552.263, 
request for information is considered to have been received on date governmental body receives bond or 
deposit). 

2We note section 552.130(c) of the Government Code allows a governmental body to redact the 
information described in section 552.130(a) without the necessity of seeking a decision from the attorney 
general. See id. § 552.130( c ). If a governmental body redacts such information, it must notify the requestor 
in accordance with section 552.130(e). See id. § 552. I 30(d), (e). 
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You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.111, and 552.116 of the Government Code.3 Additionally, you state 
release of this information may implicate the proprietary interests of Winstead, PC 
("Winstead"). Accordingly, you state, and provide documentation showing, you notified 
Winstead of the request for information and of its right to submit arguments to this office as 
to why the information at issue should not be released. See Gov't Code § 552.305( d); see 
also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 
permits governmental body to rely on interested third party to raise and explain applicability 
of exception in the Act in certain circumstances). We have considered the exceptions you 
claim and reviewed the submitted representative sample of information.4 

Initially, we note some of the submitted information is not responsive to the present request 
because it was created after the date the commission received the instant request. This ruling 
does not address the public availability of the non-responsive information and the 
commission need not release it in response to this request. 

Additionally, we note the responsive information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories ofinformation are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022( a)(l ). The submitted information is part of a completed investigation 
that is subject to section 552.022(a)(l). The commission must release the completed report 
pursuant to section 552.022( a)(l) unless it is excepted from disclosure under section 552.108 
of the Government Code or is made confidential under the Act or other law. See id. 
Although you raise sections 552.111 and 552.116 of the Government Code for the 
information subject to section 552.022 of the Government Code, these sections are 
discretionary exceptions that protect a governmental body's interests and do not make 
information confidential under the Act. See 4 70 at 7 (1987) (deliberative process privilege 

3We note although you raise section 552.114 of the Government Code, you make no argument to 
support this exception. Therefore, we assume you have withdrawn your claim that this exception applies to the 
submitted information. See id.§§ 552.301, .302. 

4We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
Jetter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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under statutory predecessor to section 552.111 subject to waiver), 665 at 2 n.5 (2000) 
(discretionary exceptions generally). Therefore, the commission may not withhold the 
information subject to section 552.022 under section 552.111 or section 552.116. However, 
as sections 552.101, 552.117, and 552.137 of the Government Code can make information 
confidential, we will address the applicability of these exceptions to the responsive 
information. 5 

We note an interested third party is allowed ten business days after the date of its receipt of 
the governmental body's notice under section 552.305( d) of the Government Code to submit 
its reasons, if any, as to why information relating to that party should be withheld from public 
disclosure. See Gov't Code§ 552.305(d)(2)(B). As of the date of this letter, we have not 
received comments from Winstead explaining why the responsive information should not 
be released. Therefore, we have no basis to conclude this party has a protected proprietary 
interest in the responsive information. See id.§ 552.110; Open Records Decision Nos. 661 
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested information would cause that party substantial competitive harm), 552 at 5 (1990) 
(party must establish prima facie case that information is trade secret), 542 at 3. 
Accordingly, the commission may not withhold any portion of the responsive information 
related to Winstead on the basis of any proprietary interest it may have in the information. 

Section 3616 of title 42 of the United States Code authorizes the U.S. Department of 
Housing and Urban Development ("HUD") to utilize the services of state and local fair 
housing agencies to assist in meeting its statutory mandate to enforce laws prohibiting 
discrimination. See 42 U.S.C. § 3616. You state, pursuant to this authorization, the 
commission's Civil Rights Division ("CRD") is currently operating under a cooperative 
agreement with HUD in the investigation and resolution of complaints of housing 
discrimination. Section 301.063 of the Property Code states the commission shall receive, 
investigate, seek to conciliate, and act on complaints alleging violations of the Texas Fair 
Housing Act. See Prop. Code§ 301.063. Then, upon the filing of a complaint, both federal 
and state law mirror each other in language and encourage conciliation to the extent feasible. 
See 42 U.S.C. § 3610(b) (providing during the period beginning with the filing of a 
complaint and ending with the filing of a charge or a dismissal the Secretary of HUD shall, 
to the extent feasible, engage in conciliation, to the extent feasible); Prop. Code§ 301.085 
(providing that the commission shall, during the period beginning with the filing of a 
complaint and ending with the filing of a charge or a dismissal by the commission, to the 
extent feasible, engage in conciliation with respect to the complaint). 

5The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 
470 (1987). 
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You state the responsive information relates to housing discrimination complaints filed with 
the commission under its cooperative agreement. You claim portions of the responsive 
information are excepted from disclosure under section 552.101 of the Government Code in 
conjunction with both federal and state law. Section 552.101 of the Government Code 
excepts from disclosure "information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. Section 552.101 
encompasses section 3610 of title 42 of the United States Code, which provides as follows: 

( d) Prohibitions and requirements with respect to disclosure of information 

(1) Nothing said or done in the course of conciliation under this 
subchapter may be made public or used as evidence in a subsequent 
proceeding under this subchapter without the written consent of the 
persons concerned. 

42 U.S.C. § 3610(d)(l). You state the responsive information is excepted from disclosure 
because the CRD's efforts at conciliation are confidential under section 552.101 of the 
Government Code in conjunction with section 3610(d)(l) of title 42 of the United States 
Code. We note, however, section 3610(d)(l) does not protect "conciliation efforts;" it 
protects things "said or done in the course of conciliation[.]" Id. Upon review, we find the 
information at issue does not consist of things said or done in the course of a conciliation. 
Accordingly, we find the commission may not withhold any of the responsive information 
under section 552.101 of the Government Code in conjunction with section 3610(d)(l) of 
title 42 of the United States Code. 

Section 552.101 also encompasses section 301.085 of the Property Code, which provides, 
in pertinent part, as follows: 

( e) Statements made or actions taken in the conciliation may not be made 
public or used as evidence in a subsequent proceeding under this chapter 
without the written consent of the persons concerned. 

Prop. Code § 301.085( e ). You state the responsive information is excepted from disclosure 
because the CRD's efforts at conciliation are confidential under section 552.101 of the 
Government Code in conjunction with section 301.085(e) of the Property Code. We note 
section 301.085( e) does not protect "conciliation efforts;" it protects "statements made or 
actions taken in the conciliation[.]" Id. Upon review, however, we find the responsive 
information does not consist of either statements made or actions taken in conciliation. 
Accordingly, we find the commission may not withhold the information at issue under 
section 552.101 of the Government Code in conjunction with section 301.085(e) of the 
Property Code. 
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Section 552.l01 of the Government Code also encompasses section 209 .005 of the Property 
Code, which provides, in part, as follows: 

(a) Except as provided by Subsection (b), this section applies to all property 
owners' associations and controls over other law not specifically applicable 
to a property owners' association. 

(b) This section does not apply to a property owners' association that is 
subject to Chapter 552, Government Code, by application of 
Section 552.0036, Government Code. 

( d) Except as provided by this subsection, an attorney's files and records 
relating to the property owners' association, excluding invoices requested by 
an owner under Section 209 .008( d), are not records of the association and are 
not subject to inspection by the owner or production in a legal proceeding. 
If a document in an attorney's files and records relating to the association 
would be responsive to a legally authorized request to inspect or copy 
association documents, the document shall be produced by using the copy 
from the attorney's files and records if the association has not maintained a 
separate copy of the document. This subsection does not require production 
of a document that constitutes attorney work product or that is privileged as 
an attorney-client communication. 

Id.§ 209.005(a), (b), (d). We understand you to claim some of the responsive information 
is confidential under section 209.005(d). However, we note section 209.005 only applies to 
certain property owners' associations. Id. § 209.005(a), (b ). The commission is not a 
property owners' association. See id. § 209 .002(7) (defining "property owners' association" 
for purposes of chapter 209 of the Property Code). Therefore, we conclude section 209.005 
is inapplicable to the commission and the commission may not withhold any of the 
responsive information under section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668; 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has found personal financial information not relating to 
a financial transaction between an individual and a governmental body is generally highly 
intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (employee's 
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designation of retirement beneficiary, choice of insurance carrier, election of optional 
coverages, direct deposit authorization, forms allowing employee to allocate pretax 
compensation to group insurance, health care or dependent care), 523 (1989) (common-law 
privacy protects credit reports, financial statements, and other personal financial 
information), 373 (1983) (sources of income not related to financial transaction between 
individual and governmental body protected under common-law privacy). This office has 
concluded some kinds of medical information are generally highly intimate or embarrassing. 
See Open Records Decision No. 455 (1987). However, the work conduct, job performance, 
and salary information of public employees is subject to a legitimate public interest and 
therefore generally not protected from disclosure under common-law privacy. See Open 
Records Decision Nos. 4 70 (1987) (public employee's job performance does not generally 
constitute employee's private affairs), 455 (public employee's job performance or abilities 
generally not protected by privacy), 444 (1986) (public has legitimate interest in knowing 
reasons for dismissal, demotion, promotion, or resignation of public employee), 423 at 2 
(1984) (scope of public employee privacy is narrow), 336 at 2 (1982) (names of employees 
taking sick leave and dates of sick leave taken not private). In Open Records Decision 
No. 470 (1987), this office determined that, although the fact that a public employee is sick 
is public, specific information about illnesses is excepted from disclosure under common-law 
privacy. Open Records Decision No. 470 at 4; See Open Records Decision No. 455 at 9 
(information regarding applicants' illnesses or operations and physical handicaps is intimate 
personal information). Upon review, we find the information we marked satisfies the 
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the · 
commission must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. However, we find the 
commission has failed to demonstrate any portion of the remaining responsive information 
is highly intimate or embarrassing and not of legitimate public interest. Accordingly, the 
commission may not withhold any of the remaining responsive information under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body who 
requests this information be kept confidential under section 552.024 of the Government 
Code. See Gov't Code § 552.1l7(a)(l). Whether a particular item of information is 
protected by section 552.117(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may be withheld under section 552.117(a)(l) only on behalf of 
a current or former employee or official who made a request for confidentiality under 
section 552.024 prior to the date of the governmental body's receipt of the request for the 
information. Information may not be withheld under section 552.117(a)(l) on behalf of a 
current or former employee or official who did not timely request under section 552.024 the 
information be kept confidential. Therefore, to the extent the employee at issue timely 
requested confidentiality under section 552.024 of the Government Code, the commission 



Mr. Lona Chastain - Page 7 

must withhold the information we marked under section 552.117(a)(l) of the Government 
Code. Conversely, to the extent the employee at issue did not timely request confidentiality 
under section 552.024, the commission may not withhold the information at issue under 
section 552.117(a)(l) of the Government Code. 

You state you will redact information subject to section 552.137 of the Government Code.6 

Section 552.137 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of communicating electronically with a governmental body," 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). Gov't Code§ 552.137(a)-(c). Section 552.137 does 
not apply to an institutional e-mail address, the general e-mail address of a business, an 
e-mail address of a person who has a contractual relationship with a governmental body, an 
e-mail address of a vendor who seeks to contract with a governmental body, an e-mail 
address maintained by a governmental entity for one of its officials or employees, or an 
e-mail address provided to a governmental body on a letterhead. See id. § 552.137(c). 
Additionally, the requestor has a right of access to his own personal e-mail address under 
section 552.137(b). See id. § 552.137(b) (personal e-mail address of member of public may 
be disclosed if owner of address affirmatively consents to its disclosure). We are unable to 
determine whether the e-mail addresses within the remaining information at issue belong to 
commission officials or employees. Thus, we rule conditionally. To the extent the e-mail 
addresses at issue are the personal e-mail addresses of commission officials or employees, 
or to the extent subsection ( c) applies, this information is not subject to section 552.137 and 
may not be withheld on that basis. See Austin Bulldog v. Leffingwell, 490 S.W.3d 240 (Tex. 
App.- Austin 2016, no pet.) (holding personal e-mail addresses of government officials 
used to conduct official government business are not e-mail addresses of "members of the 
public" for purposes of Gov't Code § 552.137(a)). However, to the extent the e-mail 
addresses at issue are not the personal e-mail addresses of commission officials or employees 
and subsection (c) does not apply, this information is subject to section 552.137 and must be 
withheld under section 552.137, unless the owners of the e-mail addresses affirmatively 
consent to their release. 

In summary, the commission must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. To the 
extent the employees at issue timely requested confidentiality under section 552.024 of the 
Government Code, the commission must withhold the information we marked under 
section 552.117(a)(l) of the Government Code. To the extent the e-mail addresses in the 
remaining responsive information are not the personal e-mail addresses of commission 
officials or employees and subsection ( c) does not apply, these e-mail addresses must be 
withheld under section 552.137 of the Government Code, unless the owners of the e-mail 

60pen Records Decision No. 684 is a previous determination authorizing all governmental bodies to 
withhold certain categories of information without the necessity of requesting an attorney general decision, 
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addresses affirmatively consent to their release. The commission must release the remaining 
responsive information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtrnl, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ 
Ashley Crutchfield 
Assistant Attorney General 
Open Records Division 

AC/bw 

Ref: ID# 644975 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Third Party 
(w/o enclosures) 


