KEN PAXTON

ATTORNEY GENERAL OF TEXAS

November 16, 2016

Ms. Sarah M. Griffin

Counsel for the City of Hearne

Denton Navarro Rocha Bernal Hyde & Zech, PC
2500 West William Cannon, Suite 609

Austin, Texas 78745-5320

OR2016-25511

Dear Ms. Griffin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 634668.

The City of Hearne (the “city”), which you represent, received a request for information
pertaining to a specified federal grant and e-mails sent or received by a named city employee
while in a specified job position, excluding specified categories of information.! You state
you do not have any information pertaining to the first category of the request.> You also
state you will release some information to the requestor upon payment of a cost estimate.
You further state you will redact motor vehicle record information under section 552.130(c)
of the Government Code and social security numbers under section 552.147(b) of the

'"You state the city sought and received clarification of the request for information. See Gov’t Code
§ 552.222(b) (stating if information requested is unclear to governmental body or if large amount of information
has been requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into
purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding
when governmental entity, acting in good faith, requests clarification of unclear or overbroad request for public
information, ten-business-day period to request attorney general opinion is measured from date request is
clarified or narrowed). ‘

’The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to arequest. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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Government Code.® You claim the submitted information is excepted from disclosure under
sections 552.101,552.104,552.108,552.111,552.117,552.119,552.137,and 552.139 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.*

Initially, we note Exhibit G-2 contains a court-filed document subject to section 552.022 of
the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(17) information that is also contained in a public court record].]

Gov’t Code § 552.022(a)(17). The city must release this information unless it is made
confidential under the Act or other law. Although the city seeks to withhold the information
subject to section 552.022(a)(17) under section 552.108 of the Government Code, this
section is a discretionary exception to disclosure and does not make information confidential
under the Act. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977)
(statutory predecessor to section 552.108 subject to waiver). Therefore, the city may not
withhold the information subject to section 552.022(a)(17), which we have marked, under
section 552.108 of the Government Code. Additionally, although the city seeks to withhold
the court-filed document under section 552.101 of the Government Code in conjunction with
common-law privacy, we note common-law privacy is not applicable to information
contained in public court records. See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992)
(common-law privacy not applicable to court-filed document). Therefore, the marked
court-filed document may not be withheld under section 552.101 of the Government Code
in conjunction with common-law privacy. Accordingly, the city must release the court-filed
document pursuant to section 552.022(a)(17) of the Government Code.

3Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office. See id. § 552.147(b).

“We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.



Ms. Sarah M. Griffin - Page 3

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Boeing
Co. v. Paxton,466 S.W.3d 831 (Tex. 2015). You represent Exhibit G-10 pertains to an open
competitive bidding situation. In addition, you state the city has not made a final decision,
and releasing the information at issue would have an adverse effect. After review of the
information at issue and consideration of the arguments, we find the city has established the
release of the information at issue would give advantage to a competitor or bidder. Thus, we
conclude the city may withhold Exhibit G-10 under section 552.104(a) of the Government
Code.” '

Section 552.108(a) of the Government Code excepts from disclosure “[ijnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming subsection 552.108(a)(1) must explain how and why the release
ofthe requested information would interfere with law enforcement. See id. §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note
section 552.108 is generally not applicable to records of an internal investigation that is
purely administrative in nature and does not involve the investigation or prosecution of
crime. See City of Fort Worthv. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no pet.);
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied)
(statutory predecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution). Exhibit G-12 consists of an administrative
investigation of a city employee. However, you state Exhibit G-12 relates to a pending
criminal investigation and potential prosecution. You also state the remaining information
in Exhibit G-2 relates to a pending criminal investigation. Based on your representations,
we conclude the release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law
enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Thus, subsection 552.108(a)(1) is applicable to Exhibit G-12 and
the remaining information in Exhibit G-2.

Subsection 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. Gov’t
Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A);
Open Records Decision No. 434 (1986). You state Exhibit G-3, Exhibit G-4, and Exhibit

’As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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G-13 pertain to criminal investigations that did not result in conviction or deferred
adjudication. Based on this representation, we agree subsection 552.108(a)(2) is applicable
to Exhibit G-3, Exhibit G-4, and Exhibit G-13.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic information held to be public in Houston Chronicle. See 531 S.W.2d at 186-187;
see also Open Records Decision No. 127 (1976) (summarizing types of information
considered to be basic information). Accordingly, with the exception of basic information,
the city may withhold Exhibit G-12 and the remaining information in Exhibit G-2 under
subsection 552.108(a)(1) of the Government Code and Exhibit G-3, Exhibit G-4, and Exhibit
G-13 under subsection 552.108(a)(2) of the Government Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex.
Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But
if factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual

®As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.



Ms. Sarah M. Griffin - Page 5

information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

This office has also concluded a preliminary draft of a document intended for public release
in its final form necessarily represents the drafter’s advice, opinion, and recommendation
with regard to the form and content of the final document, so as to be excepted from
disclosure under section 552.111. See Open Records Decision No. 559 at 2 (1990) (applying
statutory predecessor). Section 552.111 protects factual information in the draft that also will
be included in the final version of the document. See id. at 2-3. Thus, section 552.111
encompasses the entire contents, including comments, underlining, deletions, and
proofreading marks, of a preliminary draft of a policymaking document that will be released
to the public in its final form. See id. at 2.

Section 552.111 can also encompass communications between a governmental body and a
third party, including a consultant or other party with a privity of interest. See Open Records
DecisionNo. 561 at 9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process). For
section 552.111 to apply, the governmental body must identify the third party and explain
the nature of its relationship with the governmental body. Section 552.111 is not applicable
to a communication between the governmental body and a third party unless the
governmental body establishes it has a privity of interest or common deliberative process
with the third party. See ORD 561.

You state Exhibit G-9 and Exhibit G-11 consist of advice, opinions, and recommendations
. of city employees and city consultants regarding policymaking matters. You further state
some of the information at issue consists of draft documents that will be released in their
final forms. Upon review, we find the city may withhold Exhibit G-9 under section 552.111
of the Government Code. However, we find Exhibit G-11 consists of information that was
shared with individuals you have failed to demonstrate share a privity of interest, is
administrative or purely factual in nature, or does not pertain to policymaking. Accordingly,
the city may not withhold Exhibit G-11 under section 552.111 of the Government Code on
the basis of the deliberative process privilege.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
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information be kept confidential. Therefore, to the extent the employees at issue timely
requested confidentiality under section 552.024 of the Government Code, the city must
withhold the information you have marked, and the additional information we have marked,
under section 552.117(a)(1) of the Government Code. Conversely, to the extent the
employees at issue did not timely request confidentiality under section 552.024, the city may
not withhold the marked information under section 552.117(a)(1).

Section 552.119 of the Government Code provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer. You indicate the release of the
photographs in Exhibit G-8 will endanger the life or physical safety of the depicted officer.
Upon review, however, we find the city has not demonstrated the release of the photographs
at issue would endanger the life or physical safety of the depicted officer. Thus, the city may
not withhold the photographs at issue under section 552.119 of the Government Code.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body,”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). Id. § 552.137(a)-(c). Section 552.137 does not apply
to an institutional e-mail address, the general e-mail address of a business, an e-mail address
of a person who has a contractual relationship with a governmental body, an e-mail address
of a vendor who seeks to contract with a governmental body, an e-mail address maintained
by a governmental entity for one of its officials or employees, or an e-mail address provided
to a governmental body on a letterhead. See id. § 552.137(c). We are unable to determine
whether the personal e-mail addresses within the remaining information at issue, which are
located within e-mails communicating official business of the district, belong to district
officials or employees. Thus, we rule conditionally. To the extent the e-mail addresses
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within the remaining information are the personal e-mail addresses of city officials or
employees, or to the extent subsection (c) applies, this information is not subject to
section 552.137 and may not be withheld on that basis. See Austin Bulldog v.
Leffingwell, 490 S.W.3d 240 (Tex. App.—Austin 2016, no pet.) (holding personal e-mail
addresses of government officials used to conduct official government business are not
e-mail addresses of “members of the public” for purposes of Gov’t Code § 552.137(a)).
However, to the extent the e-mail addresses within the remaining information are not the
personal e-mail addresses of city officials or employees and subsection (¢) does not apply,
this information is subject to section 552.137 and must be withheld under section 552.137,
unless the owners of the e-mail addresses affirmatively consent to their release.

Section 552.139 of the Government Code provides, in part:

(a)' Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

(b) The following information is confidential:
(1) a computer network vulnerability report; [and]

(2) any other assessment of the extent to which data processing
operations, a computer, a computer program, network, system, or
system interface, or software of a governmental body or of a
contractor of a governmental body is vulnerable to unauthorized
access or harm, including an assessment of the extent to which the
governmental body’s or contractor’s electronically stored information
containing sensitive or critical information is vulnerable to alteration,
damage, erasure, or inappropriate use].]

Gov’t Code § 552.139(a), (b)(1)-(2). Section 2059.055 of the Government Code provides
in pertinent part:

(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
state agency].]

Id § 2059.055(b)(1). You assert Exhibit G-1 is protected from disclosure by
section 552.139. Upon review, however, we find you have failed to demonstrate any portion
of the information at issue relates to computer network security, to restricted information
under section 2059.055, or to the design, operation, or defense of a computer network as
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contemplated in section 552.139(a). Further, we find you have failed to demonstrate any
portion of the information at issue consists of a computer network vulnerability report or
assessment as contemplated by section 552.139(b). Consequently, the city may not withhold
Exhibit G-1 under section 552.139 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses common-law privacy. Common-law privacy
protects information if it (1) contains highly intimate or embarrassing facts, the publication
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. Additionally, this office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This
office has also found personal financial information not relating to a financial transaction
between an individual and a governmental body is generally private. See Open Records
Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice of
insurance carrier, election of optional coverages, direct deposit authorization, forms allowing
employee to allocate pretax compensation to group insurance, health care or dependent
care), 545 (1990) (deferred compensation information, participation in voluntary investment
program, election of optional insurance coverage, mortgage payments, assets, bills, and credit
history), 523 (1989) (common-law privacy protects credit reports, financial statements, and
other personal financial information), 455 at 9 (1987) (employment applicant’s salary
information not private), 423 at 2 (1984) (scope of public employee privacy is narrow). We
also note the public generally has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decisions Nos. 562 at 10 (1990)
(personnel file information does not involve most intimate aspects of human affairs, but in
fact touches on matters of legitimate public concern), 542 (1990), 470 at 4 (1987) (public has
legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employees). Upon review, we conclude the information we have
marked meets the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. However, we find no
portion of the remaining information is highly intimate or embarrassing and of no legitimate
public concern, and the city may not withhold any of the remaining information under

section 552.101 of the Government Code on the basis of common-law privacy.

In summary, the city must release the court-filed document we have marked pursuant to
section 552.022(a)(17) of the Government Code. The city may withhold Exhibit G-10 under
section 552.104(a) of the Government Code. The city may withhold Exhibit G-12 and the
remaining information in Exhibit G-2 under section 552.108(a)(1) of the Government Code
and Exhibit G-3, Exhibit G-4, and the information not subject to section 552.022 in Exhibit



Ms. Sarah M. Griffin - Page 9

G-13 under section 552.108(a)(2) of the Government Code. The city may withhold Exhibit
G-9 under section 552.111 of the Government Code. To the extent the employees at issue
timely requested confidentiality under section 552.024 of the Government Code, the city
must withhold the information you have marked, and the additional information we have
marked, under section 552.117(a)(1) of the Government Code. To the extent the e-mail
- addresses within the remaining information are not the personal e-mail addresses of city
officials or employees and subsection (c¢) does not apply, this information is subject to
section 552.137 and must be withheld under section 552.137, unless the owners of the e-mail
addresses affirmatively consent to their release. The city must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with common-
law privacy. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Meredll L7 Coffman :

Assistant Attorney General
Open Records Division

MLC/bw
Ref: ID# 634668
Enc. Submitted documents

c: Requestor
(w/o enclosures)



