ATTORNEY GENERAL OF TEXAS

October 28, 2016

Mr. Robert A. Hawkins

Counsel for Wise County

Squire Patton Boggs, L.L.P.

2000 McKinney Avenue, Suite 1700
Dallas, Texas 75201

OR2016-24102
Dear Mr. Hawkins:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 632159.

The County of Wise (the “county”), which you represent, received a request for nine
categories of information pertaining to telephone services in the county’s jail, a specified
incident, and inmate suicides over a specified time period. You claim the submitted
information is excepted from disclosure under sections 552.103, 552.104, and 552.110 of the
Government Code. We have considered the exceptions you claim and reviewed the submitted
representative sample of information. !

Initially, we note some of the submitted information contains a grand jury subpoena and
information obtained pursuant to the grand jury subpoena. The judiciary is expressly excluded
from the requirements of the Act. Gov’t Code § 552.003(1)(B). This office has determined
for Act, a grand jury is a part of the judiciary and therefore not subject to the Act.
See Open Records Decision No. 411 (1984). Further, records kept by a governmental body

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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that is acting as an agent for a grand jury are considered records in the constructive
possession of the grand jury, and are also not subject to the Act. See Open Records
Decisions Nos. 513 (1988), 411, 398 (1983). Thus, to the extent the county holds the
information at issue as an agent of the grand jury, such information consists of records of the
judiciary that are not subject to disclosure under the Act and the county is not required to
release that information in response to the instant request. To the extent the county does not
hold the information at issue as an agent of the grand jury, we will address your arguments
against its disclosure.

Next, we note some of the information at issue was the subject of previous requests for
rulings, as a result of which this office issued Open Records Letter Nos. 2015-18169 (2015)
and 2015-22384 (2015). However, we note the requestor has expressly excluded
from the instant request documents that were released pursuant to Open Records Letter
No. 2015-18169. Thus, to the extent the information at issue is identical to the information
ordered released in Open Records Letter No. 2015-18169, the information at issue is not
responsive to the present request. This ruling does not address the public availability of any
information that is not responsive to the request, and the county is not required to release that
information in response to the request. With respect to the information at issue in Open
Records Letter No. 2015-22384 and the information that was not required to be released in
Open Records Letter Nos. 2015-18169, we have no indication the law, facts, or
circumstances upon which the prior rulings were based have changed. Accordingly, to the
extent the responsive information is identical to the information previously requested and
ruled upon, the county must continue to rely on Open Records Letter No. 2015-18169 and
may continue to rely on Open Records Letter No. 2015-22384 as previous determinations,
and withhold the previously ruled upon information in accordance with those rulings. See
Open Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which
prior ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in a prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is or is not excepted from disclosure). Further, to the extent the information in
the current request is not encompassed by the prior rulings, we will consider the exceptions
you raise.

Next, we note the remaining responsive information includes custodial death reports.
Article 49.18(b) of the Code of Criminal Procedure provides that with the exception of any
portion of the custodial death report the Office of the Attorney General (“OAG”) determines
is privileged, the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b).
Although you claim the custodial death reports are excepted from disclosure under
sections 552.103, 552.104, and 552.110 of the Government Code, the exceptions to
disclosure found in the Act do not generally apply to information that other statutes make
public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the
county must release the custodial death reports pursuant to article 49.18(b) of the Code of
Criminal Procedure. "
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Next, you contend portions of the remaining responsive information are excepted from
disclosure under section 552.110 of the Government Code. Section 552.110 protects (1)
trade secrets obtained from a person and (2) commercial or financial information the
disclosure of which would cause substantial competitive harm to the person from whom the
information was obtained. See Gov’t Code § 552.110. We note section 552.110 protects the
interests of private parties that provide information to governmental bodies, not the interests
of governmental bodies themselves. See generally Open Records Decision No. 592 (1991).
- Accordingly, we do not consider the county’s arguments under section 552.110.

Next, we note some of the remaining responsive information is subject to section 552.022 of
the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this chapter
or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108; [and]

(17) information that is also contained in a public court record].]

Gov’t Code § 552.022(a)(1), (17). The remaining responsive information includes completed
investigations that are subject to section 552.022(a)(1). The county must release the
completed investigations pursuant to section 552.022(a)(1) unless they are excepted from
disclosure under section 552.108 of the Government Code or are made confidential under the
Act or other law. See id. § 552.022(a)(1). The remaining responsive information also
contains a court-filed document that is subject to section 552.022(a)(17). This information
must be released unless it is made confidential under the Act or other law. See id.
§ 552.022(a)(17). You seek to withhold the information subject to section 552.022 under
section 552.103 of the Government Code. However, section 552.103 is discretionary in
nature and does not make information confidential under the Act. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions). Therefore, the information subject to section 552.022, which we have marked,
may not be withheld under section 552.103 of the Government Code. However, because
information encompassed by section 552.022 may be withheld under section 552.104 of the
Government Code, we will consider the applicability of this exception to the information at
issue. See Gov’t Code § 552.104(b) (information protected by section 552.104 not subject
to required public disclosure under section 552.022(a)). Further, we note portions of the
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information at issue are subject to section 552.101 of the Government Code.?
Section 552.101 protects information made confidential under law. Accordingly, we will also
consider the applicability of this exception to the information subject to section 552.022.
Further, we will address the county’s arguments against disclosure of the remaining
information.

Section 552.103 of the Government Code provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the state
or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure under
Subsection (a) only if the litigation is pending or reasonably anticipated on the
date that the requestor applies to the officer for public information for access
to or duplication of the information.

Id. § 552.103(a), (¢). A governmental body has the burden of providing relevant facts and
documents to show section 552.103(a) is applicable in a particular situation. The test for
meeting this burden is a showing (1) litigation was pending or reasonably anticipated on the
date the governmental body received the request for information, and (2) the information at
issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958
SW.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post
Co., 684 SW.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref'd n.r.e.),
Open Records Decision No. 551 at 4 (1990). A governmental body must meet both prongs
of this test for information to be excepted under section 552.103(a). See ORD 551.

To establish litigation is reasonably anticipated, a governmental body must provide this office
“concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” See Open Records Decision No. 452 at 4 (1986). Concrete evidence to support
a claim litigation is reasonably anticipated may include, for example, the governmental body’s
receipt of a letter containing a specific threat to sue the governmental body from an attorney
for a potential opposing party. See Open Records Decision No. 555 (1990); see also
Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated”).
In addition, this office has concluded litigation was reasonably anticipated when the potential

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).



Mr. Robert A. Hawkins - Page S

opposing party hired an attorney who made a demand for disputed payments and threatened
to sue if the payments were not made promptly, or when an individual threatened to sue on
several occasions and hired an attorney. See Open Records Decision Nos. 346 (1982), 288
(1981). In Open Records Decision No. 638 (1996), this office stated a governmental body
has met its burden of showing litigation is reasonably anticipated when it received a notice of
claim letter and the governmental body represents the notice of claim letter is in compliance
with the requirements of the Texas Tort Claims Act (“TTCA”), Civil Practice and Remedies
Code chapter 101, or an applicable municipal ordinance. If a governmental body does not
make this representation, the claim letter is a factor that this office will consider in
determining whether a governmental body has established litigation is reasonably anticipated
based on the totality of the circumstances. On the other hand, this office has determined if
an individual publicly threatens to bring suit against a governmental body, but does not
actually take objective steps toward filing suit, litigation is not reasonably anticipated.
See Open Records Decision No. 331 (1982). Further, the fact a potential opposing party has
hired an attorney who makes a request for information does not establish litigation is
reasonably anticipated. See Open Records Decision No. 361 (1983).

You state, and provide documentation showing, concurrent with the county’s receipt of the
instant request for information, the county received a notice of claim from an attorney
representing an individual in a wrongful death claim against the county. You do not
affirmatively represent to this office the notice of claim meets the requirements of the TTCA,;
therefore, we will only consider the notice of claim as a factor in determining whether the
county reasonably anticipated litigation over the incident in question. Nevertheless, based
upon your representation, our review of the submitted information, and the totality of the
circumstances, we find the county reasonably anticipated litigation on the date it received the
instant request. We further find the information at issue is related to the anticipated litigation
for purposes of section 552.103. Therefore, the county may withhold the remaining
responsive information not subject to section 552.022 of the Government Code under
section 552.103 of the Government Code .’

Generally, however, once information has been obtained by all parties to the litigation through

“discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained from or provided to all parties to the anticipated litigation is not excepted from
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has concluded. See Attorney General Opinion
MW-575 (1982); see also Open Records Decision No. 350 (1982).

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The

> As our ruling is dispositive, we need not address your remaining argument against disclosure of
this information.
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“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advanfage, not whether it would be a decisive advantage.”
Boeing Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015). Upon review, we find you have failed
to demonstrate release of any of the remaining responsive information would give advantage
to a competitor or bidder. Accordingly, the county may not withhold any of the remaining
responsive information under section 552.104 of the Government Code.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses information protected by section 773.091 of the Health and
Safety Code, which provides in part:

(a) A communication between certified emergency medical services
[(“EMS”)] personnel or a physician providing medical supervision and a
patient that is made in the course of providing [EMS] to the patient is
confidential and privileged and may not be disclosed except as provided by
this chapter. '

(b) Records of the identity, evaluation, or treatment of a patient by [EMS]
personnel or by a physician providing medical supervision that are created by
the [EMS] personnel or physician or maintained by an [EMS] provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(a)-(b), (g). The remaining responsive information contains
records made and maintained by EMS personnel. Upon review, we find section 773.091 is
applicable to the information we have marked. Thus, with the exception of the information
subject to section 773.091(g), which is not confidential, the county must withhold the marked
EMS records under section 552.101 of the Government Code in conjunction with
section 773.091(b) of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses information made confidential
by section 261.201 of the Family Code, which provides, in relevant part, the following:

(a) [T]he following information is confidential, is not subject to public release
under [the Act], and may be disclosed only for purposes consistent with this
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code and applicable federal or state law or under rules adopted by an
investigating agency: ’

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under [chapter 261 of the Family
Code] or in providing services as a result of an investigation.

Fam. Code § 261.201(a). A portion of the remaining responsive information, which we have
marked, pertains to an investigation by the county’s sheriff’s office of alleged or suspected
child abuse or neglect and falls within the scope of section 261.201 of the Family Code.
See id. §§ 101.003(a) (defining “child” for purposes of this section as person under 18 years
of age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for purposes
of chapter 261 of the Family Code). As you do not indicate the investigating agency has
adopted a rule that governs the release of this type of information, we assume no such
regulation exists. Given that assumption, and based on our review, we determine the
information we marked must be withheld under section 552.101 of the Government Code in
conjunction with section 261.201(a) of the Family Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976).
Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. /d. at 682. In
considering whether a member of the public’s date of birth is private, the Third Court of
Appeals looked to the supreme court’s rationale in Zexas Comptroller of Public
Accounts v. Attorney General of Texas, 354 S'W.3d 336 (Tex. 2010). Paxton v. City of
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015,
pet. denied) (mem. op.). The supreme court concluded public employees’ dates of birth are
private under section 552.102 of the Government Code because the employees’ privacy
interest substantially outweighed the negligible public interest in disclosure.®* Tex.
Comptroller, 354 S'W.3d at 347-48. Based on Zexas Comptroller, the court of appeals
concluded the privacy rights of public employees apply equally to members of the public, and
thus, dates of birth of members of the public are also protected by common-law privacy
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. We note the right
to privacy expires at the time of an individual’s death. Moore v. Charles B. Pierce Film

“Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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Enters., Inc., 589 S'W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.),
see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979)
(“action for invasion of privacy can be maintained only by a living individual whose privacy
is invaded” (quoting Restatement (Second) of Torts § 6521 (1977))); Attorney
General Opinions JM-229 (1984) (“the right of privacy lapses upon death”), H-917 (1976)
(“We are . . . of the opinion that the Texas courts would follow the almost uniform rule of
other jurisdictions that the right of privacy lapses upon death.”); Open Records Decision
No. 272 (1981) (“the right of privacy is personal and lapses upon death”). Therefore, the
county must withhold the living public citizens’ dates of birth we marked under
section 552.101 of the Government Code in conjunction with common-law privacy. |

In summary, to the extent the county holds the information at issue as an agent of the grand
jury, such information consists of records of the judiciary that are not subject to disclosure
under the Act and the county is not required to release that information in response to the
instant request. This ruling does not address the public availability of any information that is
not responsive to the request, and the county is not required to release that information in
response to the request. To the extent the responsive information is identical to the
information previously requested and ruled upon, the county must continue to rely on .
Open Records Letter No. 2015-18169 and may continue to rely on Open Records Letter
No. 2015-22384 as previous determinations, and withhold the previously ruled upon
information in accordance with those rulings. The county must release the custodial death
reports pursuant to article 49.18(b) of the Code of Criminal Procedure. The county may
withhold the remaining responsive information not subject to section 552.022 of the
Government Code under section 552.103 of the Government Code. With the exception of
the information subject to section 773.091(g), which is not confidential, the county must
withhold the marked EMS records under section 552.101 of the Government Code in
conjunction with section 773.091(b) of the Health and Safety Code. The county must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with section 261.201(a) of the Family Code. The county must withhold the
public citizens’ dates of birth we marked under section 552.101 of the Government Code in
conjunction with common-law privacy. The county must release the remaining responsive
information.’

; >We note the requestor has a right of access to his client’s date of birth and motor vehicle record

information. See Gov’t Code § 552.023(a); Open Records Decision No. 684 at 4 (2009). Thus, if the county
receives another request for the same information from a different requestor, the county must again seek a
decision from this office. Buf see Gov’t Code § 552.130(c) (authorizing governmental body to redact from
public release motor vehicle operator’s or driver’s license or permit, or personal identification document,
issued by agency of this state, or another state or country, without necessity of requesting decision from this
office under the Act).
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This letter ruling is limited to the particular information at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral sov/open/
orl_ruling info shtml, or call the Office of the Attorney General’s Open Government Hotline,
toll free, at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act may be directed to the Office of the Attorney General, toll free, at
(888) 672-6787.

Sincerely,

Matthew Taylor

Assistant Attorney General
Open Records Division
MHT/bhf

Ref: ID# 632159

Enc. Submitted documents

c: Requestor
(w/o enclosures)



