KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 18, 2016

Ms. Christine Huber
Administrative Assistant
Division of Architecture
Texas Historical Commission
P.O. Box 12276

Austin, Texas 78711-2276

OR2016-23348

Dear Ms. Huber:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 630723,

The Texas Historical Commission (the “commission™) received a request for certain
information pertaining to applicants and recipients of a specified tax credit. Although the
commission takes no position as to whether the submitted information is excepted under the
Act, the commission informs us release of this information may implicate the proprietary
interests of 1894, Inc. d/b/a The Grand 1894 Opera House; 2017 Preston, L.L.C.; Commerce
Statler Development, L.L.C.; Drever 1401 Elm, L.L.C. (“Drever”); First Presbyterian Church
Galveston; FPG Interurban, L.L.C.; One Main Place, L.L.C.; PetroCorrigan Tower, L.P_; Star
Owner, L.L.C.; Tower Life Insurance Co.; University of the Incarnate Word; Galveston
Historical Foundation; Martin Building, L.L.C.; Triple Play Partners, L.L.C.; The Galveston
Arts Center; and a specified individual. Accordingly, the commission states, and provides
documentation showing, it notified the third parties of the request for information and of their
right to submit arguments to this office as to why the information at issue should not be
released. See Gov’t Code § 552.304, .305(d); see also Open Records Decision No. 542
(1990) (statutory predecessor to section 552.305 permits governmental body to rely on
interested third party to raise and explain applicability of exception in the Act in certain
circumstances). We have received comments from Drever. We have considered the
arguments raised and reviewed the submitted information.
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An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) of the Government Code to submit its
reasons, if any, as to why information relating to that party should be withheld from public
disclosure. See Gov’'t Code § 552.305(d)(2)(B). As ofthe date of this letter, we have only
received comments from Drever. We have not received comments from any of the remaining
third parties explaining why the submitted information should not be released. Therefore, we
have no basis to conclude any of the remaining third parties has a protected proprietary
interest in the submitted information. See id. § 552.110; Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party must
establish prima facie case information is trade secret), 542 at 3. Accordingly, the commission
may not withhold the submitted information on the basis of any proprietary interest any of the
remaining third parties may have in the information.

Drever asserts some of its information is protected from disclosure by section 552.153 of the
Government Code. Section 552.153 protects proprietary records and trade secrets involved
in certain partnerships under chapter 2267 of the Government Code and provides in part:

bE N1

(a) In this section, “affected jurisdiction,” “comprehensive agreement,”
“contracting person,” “interim agreement,” “qualifying project,” and
“responsible governmental entity” have the meanings assigned those terms by

[s]ection 2267.001.

(b) Information in the custody of a responsible government entity that relates
to a proposal for a qualifying project authorized under [clhapter 2267 is
excepted from the requirements of [the Act] if:

(1) the information consists of memoranda, staff evaluations, or other
records prepared by the responsible governmental entity, its staff,
outside advisors, or consultants exclusively for the evaluation and
negotiation of proposals filed under [c]hapter 2267 for which:

(A) disclosure to the public before or after the execution of an
interim or comprehensive agreement would adversely affect
the financial interest or bargaining position of the responsible
governmental entity; and

(B) the basis for the determination under Paragraph (A) is
documented in writing by the responsible governmental entity;
or

(2) the records are provided by a contracting person to a responsible
governmental entity or affected jurisdiction under [c]hapter 2267 and
contain;
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(A) trade secrets of the proposer;

(B) financial records of the proposer, including balance sheets
and financial statements, that are not generally available to the
public through regulatory disclosure or other means; or

(C) work product related to a competitive bid or proposal
submitted by the proposer that, if made public before the
execution of an interim or comprehensive agreement, would
provide a competing proposer an unjust advantage or
adversely affect the financial interest or bargaining position of
the responsible governmental entity or the proposer.

Gov’'t Code § 552.153(a)-(b). Section 2267.001(10) of the Government Code provides
“qualifying project” means:

(A) any ferry, mass transit facility, vehicle parking facility, port facility, power
generation facility, fuel supply facility, oil or gas pipeline, water supply
facility, public work, waste treatment facility, hospital, school, medical or
nursing care facility, recreational facility, public building, technology facility,
or other similar facility currently available or to be made available to a
governmental entity for public use, including any structure, parking area,
appurtenance, and other property required to operate the structure or facility
and any technology infrastructure installed in the structure or facility that is
essential to the project's purpose; or

(B) any improvements necessary or desirable to real property owned by a
governmental entity.

1d. §2267.001(10). Further, section 2267.001(11) provides that “responsible governmental
entity” means “a governmental entity that has the power to develop or operate an applicable
qualifying project.” Id. § 2267.001(11). However, neither the commission nor Drever
explains how the information relates to a proposal for a qualifying project authorized under
chapter 2267 of the Government Code. Accordingly, we find the commission may not
withhold any portion of Drever’s information under section 552.153 of the Government
Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). Upon
review, we find the commission must withhold the e-mail addresses we have marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
public disclosure. The remaining information must be released.
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This letter ruling is limited to the particular information at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www texasattorneygeneral gov/oper/ -
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government Hotline,
toll free, at (877) 673-6839. Questions concerning the allowable charges for providing public

information under the Act may be directed to the Office of the Attorney General, toll free, at
(888) 672-6787.

Sincerely,

Kl Plladt-Ked-

Katelyn Blackburn-Rader
Assistant Attorney General
Open Records Division

KB-R/bhf
Ref: ID# 630723
Enc.. Submitted documents

c: Requestor
(w/o enclosures)

14 Third Parties
(w/o enclosures)



