KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 17, 2016

Mr. Steven M. Kean
Deputy City Attorney
City of Tyler

P.O. Box 2039

Tyler, Texas 75710

OR2016-23232
Dear Mr. Kean:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 630480 (LegalDesk #DIP-174777).

The City of Tyler (the “city”) received two requests from the same requestor for all
recordings and incident reports related to a specified incident. You state you released all
information responsive to the first request to the requestor. You claim some of the remaining
requested information is not subject to the Act pursuant to section 1701.661 of the
Occupations Code. You also claim the remaining requested information excepted from
disclosure under sections 552.101, 552.103, and 552.107 of the Government Code. We have
considered the raised arguments and reviewed the submitted representative sample of
information.'

Initially, we note some of the submitted information is not responsive to the request for
information because it was created after the date of the request. This ruling does not address

'This letter ruling assumes the submitted representative sample of information is truly representative
of the requested information as a whole. This ruling does not reach, and therefore does not authorize the
withholding of, any other requested information to the extent that the other information is substantially different
than that submitted to this office. See Gov’t Code §§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499
at 6 (1988), 497 at 4 (1988).
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the public availability of any information that is not responsive to the request, and the city
is not required to release this information in response to this request.?

Next, we note although you have properly withheld portions of the submitted video
recordings, you do not assert, nor does our review of our records indicate, the city has been
authorized to withhold some of the telephone numbers you have withheld from the submitted
video recordings without seeking a ruling from this office. See Gov’t Code § 552.301(a);
Open Records Decision No. 673 (2000). Because we can discern the nature of the
information that has been improperly redacted, being deprived of this information does not
inhibit our ability to make a ruling in this instance. Nevertheless, be advised that a failure
to provide this office with requested information generally deprives us of the ability to
determine whether information may be withheld and leaves this office with no alternative
other than ordering that the redacted information be released. See Gov’t Code
§§ 552.301(e)(1 D) (governmental body must provide this office with copy of “specific
information requested” or representative sample), .302.

Next, we must address the city’s obligations under section 552.301 of the Government Code,
which prescribes the procedures a governmental body must follow in asking this office to
decide whether requested information is excepted from public disclosure. See id. § 552.301.
Pursuant to section 552.301(b), a governmental body must ask for a decision from this office
and state the exceptions that apply within ten business days of receiving the written request.
See id. § 552.301(b). Although you state the city received the request at issue on
July 27, 2016, the submitted request reflects a certified mail tracking number that
demonstrates the city received the request for information on July 25, 2016. You do not
inform us the city was closed for any business days between July 25, 2016, and
August 8, 2016. Accordingly, you were required to request a decision from this office by
August 8, 2016. However, the envelope in which the city provided the information required
by section 552.301(b) was postmarked August 10,2016. See id. § 552.308(a)(1) (describing
rules for calculating submission dates of documents sent via first class United States mail,
common or contract carrier, or interagency mail). Accordingly, we conclude the city failed
to comply with the procedural requirements mandated by section 552.301 of the Government
Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 of the Government Code results
in the legal presumption the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort
Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex.
App.—Austin 1990, no writ) (governmental body must make compelling demonstration to

?As we reach this determination for this information, we need not consider your arguments against its
disclosure.
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overcome presumption of openness pursuant to statutory predecessor to section 552.302);
see also Open Records Decision Nos. 630 (1994), 586 (1991), 319 (1982). This office has
held a compelling reason exists to withhold information when third-party interests are at
stake or when information is made confidential by another source of law. See Open Records
Decision No. 150 (1977) (construing predecessor statute). Although the city claims the
responsive information is excepted from disclosure under sections 552.103 and 552.107 of
the Government Code, these exceptions to disclosure protect a governmental body’s interests
and may be waived; as such, sections 552.103 and 552.107 do not constitute compelling
reasons to withhold information. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App—Dallas 1999, no pet.) (governmental body may waive
section 552.103); see also Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client
privilege under Gov’t Code § 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). Consequently,
the city has waived its claims under sections 552.103 and 552.107. Accordingly, none of the
responsive information may be withheld under either exception to disclosure. However, we
find some of the information is subject to sections 552.101, 552.117, 552.130, and 552.136
of the Government Code. Because these exceptions can make information confidential, they
can provide compelling reasons to overcome the presumption of openness. Thus, we will
address the applicability of these sections to the responsive information.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
Body worn cameras are subject to chapter 1701 of the Occupations Code.
Section 1701.661(a) of the Occupations Code states the information a requestor must provide
when seeking a body worn camera recording. See Occ. Code § 1701.661(a). In this instance,
the requestor provides the requisite information. We understand the submitted recordings
were required to be made by law or the policies of the city’s police department and the
recordings relate to a law enforcement purpose. See id § 1701.661(h). Further, we
understand the recordings are being or could be used as evidence in a criminal prosecution.
See id. § 1701.661(d). Additionally, we have no indication the recordings document an
incident that involves the use of deadly force by an officer or relates to an administrative or
criminal investigation of an officer. See id. § 1701.660(a). The submitted recordings reflect
they were not made in a private space for the purposes of section 1701.661(f). See id.
§§ 1701.661(%), .651(3) (defining “private space” for purposes of section 1701.661(f)). We
note, however, section 1701.661(f) provides, in relevant part:

A law enforcement agency may not release any portion . . . of a recording
involving the investigation of conduct that constitutes a misdemeanor

*The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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punishable by fine only and does not result in arrest, without written
authorization from the person who is the subject of that portion of the
recording or, if the person is deceased, from the person’s authorized
representative.

Id. § 1701.661(f). Upon review, we are unable to determine whether the submitted
recordings involve an investigation of conduct that constitutes a misdemeanor punishable by
fine only and did not result in arrest. Therefore, we must rule conditionally. If the submitted
recordings involve an investigation of conduct that constitutes a misdemeanor punishable by
fine only and did not result in arrest, we note there is no indication the city has received
written authorizations for release from the subjects of the recording. Accordingly, the
submitted recordings are confidential and must be withheld under section 552.101 in
conjunction with section 1701.661(f).* However, if the submitted recordings do not involve
an investigation of conduct that constitutes a misdemeanor punishable by fine only and did
not result in arrest, no portion of the recordings are confidential under section 1701.661(f)
and they may not be withheld under section 552.101 on that basis. In that instance, we will
address your arguments against disclosure of the submitted recordings.

Section 552.101 of the Government Code also encompasses information made confidential
by the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code, which
governs release of medical records. See id §§ 151.001-168.202. Section 159.002 of the
MPA provides, in relevant part, the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office

“In that event, our ruling is dispositive for this information and we need not consider your remaining
arguments against its disclosure.
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has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. Some of the information
at issue consists of reports of the results of drug tests. We note section 159.001 of the MPA
defines “patient” as “a person who, to receive medical care, consults with or is seen by a
physician.” Id. § 159.001(3). Because the individual at issue in the reports did not receive
medical care in the administration of the drug tests, the individual is not a patient for
purposes of section 159.002. Therefore, the information at issue may not be withheld under
section 552.101 in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses the common-law right to
privacy, under which an individual has a right to be free from the publicizing of private
affairs in which the public has no legitimate concern. Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). In considering whether a public citizen’s date of
birth is private, the Third Court of Appeals looked to the supreme court’s rationale in Texas
Comptroller of Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010).
Paxtonv. City of Dallas , No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public
employees’ dates of birth are private under section 552.102 of the Government Code because
the employees’ privacy interest substantially outweighed the negligible public interest in
disclosure.” Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the
court of appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, public citizens’ dates of birth are also protected by common-law privacy
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. We note the
requestor has a right of access to his client’s private information, including his date of birth,
pursuant to section 552.023 of the Government Code. See Gov’t Code § 552.023(a) (person
or person’s authorized representative has a special right of access to records that contain
information relating to the person that are protected from public disclosure by laws intended
to protect that person’s privacy interests); Open Records Decision No. 481 at 4 (1987)
(privacy theories not implicated when individuals request information concerning
themselves). Thus, with the exception of the date of birth of the requestor’s client, the city
must withhold the dates of birth of all public citizens in the responsive information under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’'t Code § 552.117(a)(1). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee or official who made
a request for confidentiality under section 552.024 prior to the date of the governmental

*Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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body’s receipt of the request for the information. Therefore, to the extent the individual
whose information is at issue timely requested confidentiality under section 552.024 of the
Government Code, the city must withhold the information we have marked under
section 552.117(a)(1) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator's license, driver's license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. We note the requestor has a right of access
to his client’s private information, including his motor vehicle record information, pursuant
to section 552.023 of the Government Code. See id § 552.023(a); ORD 481 at 4.
Accordingly, with the exception of the requestor’s client’s motor vehicle record information,
the city must withhold the motor vehicle record information we have marked, as well as the
discernible and audible license plate and driver’s license information in the remaining
responsive documentation and video recordings, under section 552.130 of the Government
Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). This office has
concluded insurance policy numbers constitute access device numbers for purposes of
section 552.136. We note the requestor has a right of access to his client’s insurance policy
number pursuant to section 552.023 of the Government Code. Seeid § 552.023(a);
ORD 481 at4. Thus, with the exception of the requestor’s client’s insurance policy number,
the city must withhold the discernible insurance policy numbers in the remaining video
recordings under section 552.136 of the Government Code.

In summary, if the submitted recordings involve an investigation of conduct that constitutes
a misdemeanor punishable by fine only and did not result in arrest, and the city has not
received written authorizations for release from the subjects of the recording, the submitted
recordings are confidential and must be withheld under section 552.101 in conjunction with
section 1701.661(f). With the exception of the date of birth of the requestor’s client, the city
must withhold the dates of birth of all public citizens in the responsive information under
section 552.101 of the Government Code in conjunction with common-law privacy. To the
extent the individual whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the city must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. With the exception of the
requestor’s client’s motor vehicle record information, the city must withhold the motor
vehicle record information we have marked, as well as the discernible and audible license
plate and driver’s license information in the remaining responsive documentation and video
recordings, under section 552.130 of the Government Code. =~ With the exception of the
requestor’s client’s insurance policy number, the city must withhold the discernible insurance
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policy numbers in the remaining video recordings under section 552.136 of the Government
Code. The city must release the remaining information to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Joseph Behnke

Assistant Attorney General
Open Records Division
JB/som

Ref: ID# 630480

Enc. Submitted documents

c: Requestor
(w/o enclosures)



