KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 29, 2016

Ms. Elizabeth Carter

Attorney

Texas Parks & Wildlife Department
4200 Smith School Road

Austin, Texas 78744-3291

OR2016-21973

Dear Ms. Carter:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 628596 (ORR # 2016-06-R40).

The Texas Parks & Wildlife Department (the “department™) received a request for (1)
information pertaining to the termination of department employees, including a named
individual, during a certain time period; (2) any internal publications related to disciplinary
action against employees; (3) all documents relating to a specified incident; and (4) all e-mails,
memoranda, and reports created by a named individual concerning the requestor during a
specified time period." You state the department has released most of the requested

'You state, and provide documentation demonstrating, the department sought and received
clarification of the request for information. See Gov’t Code § 552.222(b) (stating governmental body may
communicate with requestor for purpose of clarifying or narrowing request for information); see also City of
Dallasv. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity, acting in good
faith, requests clarification or narrowing of an unclear or overbroad request for information, the ten-day
period to request an attorney general ruling is measured from the date the request is clarified or narrowed).
You inform us the department sent the requestor an estimate of charges pursuant to section 552.2615 of the
Government Code. See Gov’t Code § 552.2615. The estimate of charges required the requestor to provides
deposit for payment of anticipated costs under section 552.263 of the Government Code. See id. § 552.263(a).
You inform us the department received the required deposit on July 12, 2016. See id. § 552.263(¢) (if
governmental body requires deposit or bond for anticipated costs pursuant to section 552.263, request for
information is considered to have been received on date governmental body receives bond or deposit).

Post Office Box 12548, Austin, Texas 78711-2548 + (512) 463-2100 * www.texasattorneygeneral.gov



Ms. Elizabeth Carter - Page 2

information. You claim some of the submitted information is excepted from disclosure under
sections 552.101 and 552.117 of the Government Code > We have considered the exceptions
you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate concern
to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 SW.2d 668, 685 (Tex. 1976).
To demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. 1d. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). This office has also found
personal financial information not relating to a financial transaction between an individual and
a governmental body is generally excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 545 (1990) (deferred compensation
information, participation in voluntary investment program, election of optional insurance
coverage, mortgage payments, assets, bills, and credit history). We note, however, the public
generally has a legitimate interest in information that relates to public employment and public
employees. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information
does not involve most intimate aspects of human affairs, but in fact touches on matters of
legitimate public concern), 542 (1990), 470 at 4 (1987) (public has legitimate interest in job
qualifications and performance of public employees), 444 at 5-6 (1986) (public has legitimate
interest in knowing reasons for dismissal, demotion, promotion, or resignation of public
employees), 423 at 2 (1984) (scope of public employee privacy is narrow).

In Morales v. Ellen, 840 S W .2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation of
allegations of sexual harassment. The investigation files in the Ellen decision contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating the public’s
interest was sufficiently served by the disclosure of such documents. Id. In concluding, the
Ellen court held “the public did not possess a legitimate interest in the identities of the
individual witnesses, nor the details of their personal statements beyond what is contained in
the documents that have been ordered released.” Id. Thus, if there is an adequate summary
of an investigation of alleged sexual harassment, the investigation summary must be released

?Although the department did not raise section 552.117 in its brief, we understand the department
to raise section 552.117 based on its markings.
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under Ellen, along with the statement of the accused. However, the identities of the victims
and witnesses of the alleged sexual harassment must be redacted, and their detailed statements
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982).
However, when no adequate summary exists, detailed statements regarding the allegations
must be released, but the identities of victims and witnesses must still be redacted from the
statements. In either case, the identity of the individual accused of sexual harassment is not
protected from public disclosure.

Some of the submitted information relates to investigations into alleged incidents of sexual
harassment. Upon review, we determine the information at issue does not contain adequate
summaries of the investigations of the alleged sexual harassment. Because there are no
adequate summaries of the investigations, the department must generally release any
information pertaining to the sexual harassment investigations. However, the information at
issue contains the identities of victims and witnesses to the alleged sexual harassment.
Accordingly, the department must withhold such information, which we have marked, under
section 552.101 of the Government Code in conjunction with common-law privacy and the
holding in Ellen. See Ellen, 840 S.W.2d at 525. Additionally, we find some of the remaining
information, which we have marked, satisfies the standard articulated by the Texas Supreme
Court in Industrial Foundation. Therefore, the department must withhold the information
we have marked under section 552.101 in conjunction with common-law privacy. However,
upon review, we find you have failed to demonstrate the remaining information is highly
intimate or embarrassing and of no legitimate public interest. Accordingly, the department
may not withhold the remaining information under section 552.101 in conjunction with
common-law privacy.

Section 552.117(a)(2) of the Government Code applies to records a governmental body holds
in an employment capacity and excepts from public disclosure the current and former home
addresses and telephone numbers, emergency contact information, social security number, and
family member information of a peace officer, regardless of whether the peace officer made
an election under section 552.024 or section 552.1175 of the Government Code to keep such
information confidential. Gov’t Code § 552.117(a)(2). Section 552.117(a)is also applicable
to personal cellular telephone numbers, provided the cellular telephone service is not paid for
by a governmental body. See Open Records Decision Nos. 670 at 6 (2001)
(section 552.117(a)(2) excepts from disclosure peace officer’s cellular telephone or pager
number if officer pays for cellular telephone or pager service), 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental body
and intended for official use). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 of the Code of Criminal Procedure. We note section 552.117 is not applicable
to a former spouse and does not protect the fact a governmental employee has been divorced.
Accordingly, if the individuals whose information is at issue are currently licensed peace
officers, the department must withhold the information we have marked under
section 552.117(a)(2); however, the marked cellular telephone number may only be withheld
if the cellular telephone service is not paid for by a governmental body. However, we find
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you have failed to establish section 552.117(a)(2) is applicable to the remaining information,
and the department may not withhold the remaining information under section 552.117(a)(2).

If the individuals at issue are no longer licensed peace officers, the marked information may
be protected by section 552.117(a)(1) of the Government Code. Section 552.117(a)(1)
applies to records a governmental body holds in an employment capacity and excepts from
disclosure the home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former officials or employees
of a governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). As noted above,
section 552.117(a) is applicable to personal cellular telephone numbers, provided the cellular
telephone service is not paid for by a governmental body. See ORD 670 at 6. Whether a
particular piece of information is protected by section 552.117(a)(1) must be determined at
the time the request for it is made. See Open Records Decision No. 530 at 5 (1989).
Therefore, a governmental body must withhold information under section 552.117(a)(1) on
behalf of a current or former official or employee only if the individual made a request for
confidentiality under section 552.024 prior to the date on which the request for this
information was made. Asnoted above, section 552.117 is not applicable to a former spouse
and does not protect the fact a governmental employee has been divorced. Accordingly, if
the individuals whose information is at issue timely requested confidentiality pursuant to
section 552.024, the information we have marked must be withheld under
section 552.117(a)(1); however, the marked cellular telephone number may only be withheld
if the cellular telephone service is not paid for by a governmental body. However, we find
you have failed to establish section 552.117(a)(1) is applicable to the remaining information,
and the department may not withhold the remaining information under section 552.117(a)(1).

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with. common-law privacy and the
holding in Ellen, in addition to the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. If the individuals whose
information is at issue are currently licensed peace officers, the department must withhold the
information we have marked under section 552.117(a)(2) of the Government Code; however,
the marked cellular telephone number may only be withheld if the cellular telephone service
is not paid for by a governmental body. If the individuals at issue are no longer licensed peace
officers, and if the individuals whose information is at issue timely requested confidentiality
pursuant to section 552.024 of the Government Code, the information we have marked must
be withheld under section 552.117(a)(1) of the Government Code; however, the marked
cellular telephone number may only be withheld if the cellular telephone service is not paid
for by a governmental body. The remaining information must be released. '

This letter ruling is limited to the particular information at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government Hotline,
toll free, at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act may be directed to the Office of the Attorney General, toll free, at
(888) 672-6787.

Sincerely,

Gt —

Cole Hutchison
Assistant Attorney General
Open Records Division

CH/bhf
Ref: ID# 628596
Enc. Submitted documents

c: Requestor
(w/o enclosures)



