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ATTORNEY GENERAL OF TEXAS

September 22, 2016

Ms. Leslie O. Haby

Assistant Criminal District Attorney
Civil Section

Bexar County District Attorney’s Office
101 West Nueva Street, 7th Floor

San Antonio, Texas 78205-3030

~

OR2016-21484
Dear Ms. Haby:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 627385.

The Bexar County District Attorney’s Office (the “district attorney’s office”) received a
request for all complaints relating to election violations, election fraud, or voter fraud during
a specified time period. You claim the submitted information is excepted from disclosure
under sections 552.101, 552.103, 552.106, 552.107, 552.108, 552.111, 552.117, 552.1175,
552.136, and 552.137 of the Government Code and privileged under rule 503 of the Texas
Rules of Evidence, rule 192.5 of the Texas Rules of Civil Procedure, and rule 1.05 of the
Disciplinary Rules of Professional Conduct. We have considered your arguments and
reviewed the submitted information.

Initially, we note some of the submitted information, which we have marked, is not responsive
to the instant request because it was created after the request was received. This ruling does
not address the public availability of any information that is not responsive to the request and
the district attorney’s office is not required to release such information in response to this
request.

Next, we note some of the submitted information consists of completed criminal
investigations, and is subject to section 552.022(a)(1) of the Government Code. This section
provides for the required public disclosure of “a completed report, audit, evaluation, or
investigation made of, for, or by a governmental body,” unless the information is excepted
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from disclosure under section 552.108 of the Government Code or made confidential under
the Act or other law. Gov’t Code § 552.022(a)(1). Although you assert some of the
information at issue is excepted from disclosure under sections 552.106, 552.107,
and 552.111 of the Government Code, these sections are discretionary exceptions to
disclosure that protect a governmental body’s interest and do not make information
confidential. See Open Records Decision Nos. 677 at 10 (2002) (attorney work product
privilege under section 552.111 may be waived), 676 at 10-11 (2002) (attorney-client
privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions generally), 470 at 7 (1987) (governmental body may waive statutory predecessor
to section 552.111 deliberative process). Therefore, the district attorney’s office may not
withhold the information at issue under section 552.106, 552.107, or 552.111. Further, the
Texas Disciplinary Rules of Professional Conduct are not considered “other law” for purposes
of section 552.022. Consequently, we do not address your argument under rule 1.05 and the
district attorney’s office may not withhold any of the submitted information on this basis.
See ORD 676 at 3-4. However, the Texas Supreme Court has held that the Texas Rules of
Civil Procedure and Texas Rules of Evidence are “other law” within the meaning of
section 552.022. See In re City of Georgetown, 53 S'W.3d 328, 3636 (Tex. 2001).
Accordingly we will consider your assertion of the attorney-client privilege under Texas Rule
of Evidence 503 and the attorney work product privilege under Texas Rule of Civil
Procedure 192.5. Furthermore, you also raise section 552.108 of the Government Code for
the information subject to section 552.022(a)(1). Accordingly, we will consider
your argument under section 552.108 for the submitted information subject to
section 552.022(a)(1). In addition, we will consider your arguments for the information not
subject to section 552.022(a)(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This section encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In considering
whether a public citizen’s date of birth is private, the Third Court of Appeals looked to the
supreme court’s rationale in Texas Comptroller of Public Accounts v. Attorney General of
Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, No. 03-13-00546-CV, 2015
WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). The
supreme court concluded public employees’ dates of birth are private under section 552.102
of the Government Code because the employees’ privacy interest substantially outweighed
the negligible public interest in disclosure.! Texas Comptroller, 354 S.W.3d at 347-48.
Based on Texas Comptroller, the court of appeals concluded the privacy rights of public
employees apply equally to public citizens, and thus, public citizens’ dates of birth are also
protected by common-law privacy pursuant to section 552.101. City of Dallas, 2015
WL 3394061, at *3. However, we note privacy is a personal right that lapses at death. Thus,

!Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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information pertaining solely to a deceased individual may not be withheld under common-law
privacy. See Moore v. Charles B. Pierce Film Enters., Inc., 589 SW.2d 489, 491
(Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting
Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of privacy can be
maintained only by a living individual whose privacy is invaded” (quoting RESTATEMENT
(SECOND) OF TORTS § 6521)); Attorney General Opinions JM-229 (1984) (“the right of
privacy lapses upon death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts
would follow the almost uniform rule of other jurisdictions that the right of privacy lapses
upon death.”); Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death).
Thus, the district attorney’s office must withhold all living public citizens’ dates of birth under
section 552.101 of the Government Code in conjunction with common-law privacy.’
However, the district attorney’s office may not withhold any information relating to deceased
individuals under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right to
make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related to
. marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. Id. The scope
of information protected is narrower than that under the common law doctrine of privacy; the
information must concern the “most intimate aspects of human affairs.” Id. at 5 (quoting
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). As noted above, the
right to privacy is a personal right that lapses at death and therefore may not be asserted
solely on behalf of a deceased individual. See Moore, 589 S.W.2d at 491; see also Attorney
General Opinions JM-229, H-917; ORD 272 at 1. Upon review, we find you have failed to
demonstrate any portion of the remaining information falls within the zones of privacy or
implicates a living individual’s privacy interests for purposes of constitutional privacy.
Therefore, the district attorney’s office may not withhold any of the remaining information
under section 552.101 on the basis of constitutional privacy.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication.  Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(e) (governmental body must provide comments explaining
why exceptions raised should apply to information requested). You state the information you
have marked relates to concluded criminal cases that did not result in convictions or deferred

’As our ruling on this information is dispositive, we need not address your remaining argument
against its disclosure. '
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adjudications. Based on your representations, we conclude section 552.108(a)(2) is
applicable to the information atissue. Accordingly, the district attorney’s office may withhold
the information you have marked under section 552.108(a)(2) of the Government Code.?

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” See id. § 552.111. This section encompasses the attorney work product
privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v.
Dallas Morning News, 22 S'W.3d 351, 360 (Tex. 2000); ORD 677 at 4-8. Rule 192.5
defines work product as:

(1) [M]aterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. C1v. P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. The test to determine whether information was created or developed in anticipation
of litigation is the same as that discussed above concerning rule 192.5.

Youargue portions of the remaining responsive information consist of attorney work product.
You assert the information at issue consists of intraagency communications revealing assistant
district attorneys’ mental impressions with respect to the relevant issues. Based on your
representations and our review, we find the district attorney’s office may withhold the
information you have marked under section 552.111 of the Government Code as attorney
work product.

Section 552.111 also encompasses the deliberative process privilege. See Open Records
Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion,
and recommendation in the decisional process and to encourage open and frank discussion
in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394
(Tex. App.—San Antonio 1982, writ ref’d n.r.e.); Open Records Decision No. 538 at 1-2
(1990).

*As our ruling on this information is dispositive, we need not address your remaining arguments
against its disclosure.
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.

Gilbreath, 842 S'W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications consisting of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related communications
that did not involve policymaking). A governmental body’s policymaking functions do

include administrative and personnel matters of broad scope that affect the governmental
body’s policy mission. See Open Records Decision No. 631 at 3 (1995). Additionally,-
section 552.111 does not generally except from disclosure purely factual information
severable from the opinion portions of internal memoranda. Arlington Indep. Sch. Dist. v.

Tex. Attorney Gen., 37 SW.3d 152 (Tex. App.—Austin 2001, no pet.); ORD 615 at 4-5.

But, if factual information is so inextricably intertwined with material involving advice,

opinion, or recommendation as to make severance of the factual data impractical, the factual

information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Section 552.111 can also encompass communications between a governmental body and a
third-party, including a consultant or other party with a privity of interest. See Open Records
Decision No. 561 at 9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process). For
section 552.111 to apply, the governmental body must identify the third party and explain the
nature of its relationship with the governmental body. Section 552.111 is not applicable to
a communication between the governmental body and a third party unless the governmental
body establishes it has a privity of interest or common deliberative process with the third
party. See ORD 561 at 9. '

You argue the deliberative process privilege is applicable to the some of the remaining
responsive information. However, we find this information consists of general administrative
or factual information. Accordingly, the district attorney’s office may not withhold any
portion of the remaining information under section 552.111 of the Government Code and the
deliberative process privilege.

Section 552.117(a)(1) ofthe Government Code excepts from disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request that this information be kept confidential under section 552.024 of the Government
Code. Gov’t Code § 552.117(a)(1). Section 552.117 also encompasses a personal cellular
telephone number, provided a governmental body does not pay for the cellular telephone
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable
to cellular telephone numbers paid for by governmental body and intended for official use).
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Whether information is protected by section 552.117(a)(1) must be determined at the time
the request for it is made. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or former
employee or official who did not timely request under section 552.024 the information be kept
confidential. Therefore, to the extent the individual whose cellular telephone number is at
issue timely requested confidentiality under section 552.024 of the Government Code, and
a governmental body does not pay for the cellular telephone service, the district attorney’s
office must withhold the cellular telephone number we have marked under
section 552.117(a)(1) of the Government Code. Conversely, to the extent the individual at
issue did not timely request confidentiality under section 552:024, or governmental body pays
for the cellular telephone service the district attorney’s office may not withhold the marked
information under section 552.117(a)(1). We note the district attorney’s office does not hold
the remaining responsive information you have marked in an employment capacity. Thus,
section 552.117(a)(1) is not applicable to any of the remaining responsive information, and
the district attorney’s office may not withhold it on that ground.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. See Gov’t Code § 552.1175. Section 552.1175 applies, in part, to “peace
officers as defined by Article 2.12, Code of Criminal Procedure[.]” Id. § 552.1175(a)(1).
Accordingly, if the officer whose information is at issue elects to restrict access to her marked
information in accordance with section 552.1175(b), the district attorney’s office must
withhold the information we have marked under section 552.1175 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Seeid. § 552.130(a). Accordingly, the district attorney’s office
must withhold the submitted motor vehicle record information, a representative sample of
which we have marked, under section 552.130 of the Government Code.

In summary, the district attorney’s office must withhold all living public citizens’ dates of birth
under section 552.101 of the Government Code in conjunction with common-law privacy.
The district attorney’s office may withhold the information you have marked under
section 552.108(a)(2) of the Government Code. The district attorney’s office may withhold
the information you have marked under section 552.111 of the Government Code as attorney
work product. To the extent the individual whose cellular telephone number is at issue timely
requested confidentiality under section 552.024 of the Government Code, and a governmental
body does not pay for the cellular telephone service, the district attorney’s office must
withhold the cellular telephone number we have marked under section 552.117(a)(1) of the
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Government Code; however, the marked cellular telephone number may be withheld only if
a governmental body does not pay for the cellular telephone service. If the officer whose
information is at issue elects to restrict access to her marked information in accordance with
section 552.1175(b), the district attorney’s office must withhold the information we have
marked under section 552.1175 of the Government Code. The district attorney’s office must
withhold the submitted motor vehicle record information, a representative sample of which
we have marked, under section 552.130 of the Government Code. The district attorney’s
office must release the remaining responsive information.*

This letter ruling is limited to the particular information at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral gov/open/
orl_ruling_info.shtrl, or call the Office of the Attorney General’s Open Government Hotline,
toll free, at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act may be directed to the Office of the Attorney General, toll free, at
(888) 672-6787.

Sincerely,

Tl

Tim Neal

Assistant Attorney General
Open Records Division
TN/bhf

Ref ID# 627385

Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).



