
August 22, 2016 

Ms. Nneka Kanu 
Assistant City Attorney 
City of Houston 
P.O. Box 368 
Houston, Texas 77001-0368 

Dear Ms. Kanu: 

KEN PAXTON 
A'l".I'O RN I:: Y GEN ERAL OF TEXAS 

OR2016-18900 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 623621 (GC No. 23463). 

The Houston Police Department (the "department") received a request for three named police 
officers' personnel files. You claim the submitted information is excepted from disclosure 
under section 552.103 of the Government Code. We have considered the exception you 
claim and reviewed the submitted information. 

Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information artd not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov ' t Code § 552.022(a)(l). The submitted information includes completed evaluations 
subject to section 552.022(a)(l ). The department must release the completed evaluations 

Post Office Box 12548, Austin, Texas 78711-2548 • (512) 463-2100 • www.texasattorneygeneral.gov 



Ms. Nneka Kanu - Page 2 

pursuant to section 552.022(a)(l) unless they are excepted from disclosure under 
section 552.108 of the Government Code or are made confidential under the Act or other 
law. See id. You seek to withhold the information subject to section 552.022(a)(l) under 
section 552.103 of the Government Code. However, section 552.103 is discretionary in 
nature and does not make information confidential under the Act. See Dallas Area Rapid 
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov't Code § 552.103); see also Open Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionary exceptions). Therefore, the information subject to section 552.022(a)( 1 ), which 
we have marked, may not be withheld under section 552.103 of the Government Code. We 
will address the applicability of section 552.103 to the information not subject to 
section 552.022(a)(l) of the Government Code. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show section 552. l 03(a) is applicable in a particular situation. The 
test for meeting this burden is a showing that (1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, 
and (2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. 
Legal Found. , 958 S.W.2d 479, 481 (Tex. App.- Austin 1997, no pet.); Heardv. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.- Houston [1st Dist.] 1984, writ ref'd n.r. e.); 
Open Records Decision No. 551 at 4 (1990). A governmental body must meet both prongs 
of this test for information to be excepted under section 552.103(a). See ORD 551. 

You state, and provide documentation showing, prior to the department's receipt of the 
instant request, a lawsuit styled Audry L. Releford, Jr. v. City of Houston, Cause 
No. 4: 14-cv-08210, was filed and is currently pending against the City of Houston and a 
department officer in the United States District Court for the Southern District of Texas, 
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Houston Division. Therefore, we agree litigation involving the department was pending on 
the date the department received the present request for information. You contend the 
submitted information is related to the pending litigation against the department. Upon 
review, we find a portion of the information at issue, which we have marked, is related to the 
pending litigation because it pertains to a department employee who is named as a defendant 
in the pending litigation. Therefore, we conclude the department may withhold the 
information we marked under section 552.103 of the Government Code. However, you do 
not explain, nor do the submitted documents reveal, how the remaining information is related 
to the pending litigation. See Gov't Code§ 552.30l(e)(l) (requiring governmental body to 
explain applicability of raised exception); see also Open Records Decision Nos. 551 at 5 
(attorney general will determine whether governmental body has reasonably established that 
information at issue is related to litigation), 511 at 2 (1988) (information "relates" to 
litigation under statutory predecessor if its release would impair governmental body' s 
litigation interests). Accordingly, the department may not withhold any portion of the 
remaining information section 552.103 of the Government Code. 

Generally, however, once information has been obtained by all parties to the litigation though 
discovery or otherwise, no section 552.103(a) interest exists with respect to that information. 
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either 
been obtained from or provided to all parties to the pending litigation is not excepted from 
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of 
section 552.103(a) ends once the litigation has been concluded. See Attorney General 
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982). 

Section 552. l 01 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." 1 Gov't Code§ 552.101. 
Section 552.101 encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not of legitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd. , 540 S. W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has 
found personal financial information not relating to a financial transaction between an 
individual and a governmental body is generally highly intimate or embarrassing. See Open 
Records Decision Nos. 523 (1989) (common-law privacy protects credit reports, financial 
statements, and other personal financial information), 373 (1983) (sources of income not 
related to financial transaction between individual and governmental body protected under 
common-law privacy). Upon review, we find some of the remaining information, which we 

1The Office of the Attorney General wi l I raise mandatory exceptions on behalf of a governmental body, 
but ordinarily wi II not raise other exceptions. See Open Records Decision Nos. 48 1 ( 1987), 480 ( 1987), 4 70 
( 1987). 
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marked, satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Therefore, the department must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov' t Code § 552.102(a). The Texas Supreme Court held 
section 552.102( a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. , 354 S.W.3d 336 (Tex. 2010). Accordingly, the department must 
withhold the employees ' dates of birth we marked under section 552.102(a) of the 
Government Code. 

Section 552.1l7(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security number 
of a peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code. See Gov' t Code § 552. l 17(a)(2). 
Section 552.l 17(a)(2) applies to peace officers as defined by article 2.12 of the Code of 
Criminal Procedure. Accordingly, the department must withhold the information we marked 
under section 552.117(a)(2) of the Government Code.2 

To the extent the individuals whose information is at issue are no longer peace officers, 
section 552.117(a)(l) of the Government Code may apply to portions of the remaining 
information. Section 552.117( a)( 1) excepts from disclosure the home address and telephone 
number, emergency contact information, social security number, and family member 
information of a current or former employee or official of a governmental body who requests 
this information be kept confidential under section 552.024 of the Government Code. See 
Gov' t Code§ 552.1l7(a)(l). We note section 552.117 is also applicable to personal cellular 
telephone numbers, provided the cellular telephone service is not paid for by a governmental 
body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to 
cellular telephone numbers paid for by governmental body and intended for official use). 
Whether a particular item of information is protected by section 552.l 17(a)(l) must be 
determined at the time of the governmental body's receipt of the request for the information. 
See Open Records Decision No. 530 at 5 (1989). Thus, information may be withheld under 
section 552.1l7(a)(l) only on behalf of a current or former employee or official who made 
a request for confidentiality under section 552.024 prior to the date of the governmental 
body's receipt of the request for the information. Information may not be withheld under 
section 552.1l7(a)(l) on behalf of a current or former employee or official who did not 

2We note a governmental body may withhold a peace officer' s home address and telephone number, 
personal cellular telephone and pager numbers, social security number, and family member information under 
section 552.1 l 7(a)(2) without requesting a decision from this office. See ORD 670; Gov ' t Code§ 552.14 7(b ). 
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timely request under section 552.024 the information be kept confidential. Therefore, to the 
extent the individuals whose information is at issue timely requested confidentiality under 
section 552.024 of the Government Code, the department must withhold the information we 
marked under section 552.1l7(a)(l) of the Government Code; however, the marked cellular 
telephone numbers may be withheld only if a governmental body does not pay for the cellular 
telephone service. Conversely, to the extent the individuals at issue did not timely request 
confidentiality under section 552.024, the department may not withhold the marked 
information under section 552.l 17(a)(l ).3 

Section 552.140 of the Government Code provides a military veteran' s DD-214 form or 
other military discharge record that is first recorded with, or that otherwise first comes into 
the possession of, a governmental body on or after September 1, 2003 , is confidential for a 
period of seventy-five years and may only be disclosed in accordance with section 552.140 
or in accordance with a court order. See id. § 552.140(a)-(b). The department came into 
possession of the submitted military discharge record after September 1, 2003. Accordingly, 
we conclude the department must withhold the military discharge record we marked under 
section 552.140 of the Government Code. 

In summary, the department may withhold the information we marked under section 552.103 
of the Government Code. The department must withhold the information we marked under 
section 552.101 in conjunction with common-law privacy. The department must also 
withhold the information we marked under sections 552.102, 552. l 17(a)(2), 552.130, 
and 552.140 of the Government Code. To the extent the individuals whose information is 
at issue timely requested confidentiality under section 552.024 of the Government Code and 
are no longer peace officers, the department must withhold the information we mai:ked under 
section 552.117(a)(l ) of the Government Code; however, the marked cellular telephone 
numbers may be withheld only if a governmental body does not pay for the cellular telephone 
service. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 

3Regardless of the applicability of section 552. 11 7 of the Government Code, we note 
section 552. 147(b) of the Government Code authorizes a governmental body to redact a living person 's social 
security number from public release without the necessity ofrequesting a decision from th is office. See Gov't 
Code§ 552.147(b). 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ 
Ian Lancaster 
Assistant Attorney General 
Open Records Division 

IML/akg 

Ref: ID# 623621 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


