
KEN PAXTON 
ATTORNEY Gl\t\lERAL Of TEXAS 

August 18, 2016 

Ms. Ana Vieira Ayala 
Senior Attorney & Public Information Coordinator 
Office of General Counsel 
The University of Texas System 
201 West Seventh Street, Suite 600 
Austin, Texas 78701-2901 

Dear Ms. Ayala: 

OR2016-18736 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 623129 (UT OGC# 170045). 

The University of Texas M. D. Anderson Cancer Center (the "university") received a request 
for all disciplinary files for a named individual. You inform us the university is releasing the 
majority of the requested information to the requestor. You state the university is 
withholding social security numbers pursuant to section 552.147(b) of the Government 
Code. 1 You claim some of the submitted information is excepted from disclosure under 
sections 552.101 , 552.102, 552.108, and 552.130 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information. 2 

Section 552. l 08(b )(1) of the Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
interfere with law enforcement and crime prevention. Gov' t Code § 552. l 08(b )( 1 ); see also 
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706 

1Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person 's social security number from public release without the necessity of requesting a decision from this 
office. See Gov't Code§ 552.147(b). 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(Tex. 1977) ). A governmental body claiming section 5 52. l 08(b )( 1) must explain how and 
why the release of the requested information would interfere with law enforcement. See 
Gov't Code §§ 552.108(b)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706. 
Section 552.108(b)(l) is intended to protect "information which, ifreleased, would permit 
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize 
officer safety, and generally undermine police efforts to effectuate the laws of this State." 
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.). 
This office has concluded section 552.108(b )(1) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with 
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to 
protect investigative techniques and procedures used in law enforcement), 143 (1976) 
(disclosure of specific operations or specialized equipment directly related to investigation 
or detection of crime may be excepted). Section 552.108(b )(1) is not applicable, however, 
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code 
provisions, common law rules, and constitutional limitations on use of force not 
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and 
techniques requested were any different from those commonly known). 

You state portions of the submitted information, if released, would "interfere with law 
enforcement and compromise the ability of [the university's police department (the 
"department")] to secure [the university] as well as its ability to protect the safety and welfare 
of those on site." You argue release of the information at issue would "allow criminals to 
determine when staffing levels are lower for specific locations, compromising officer and 
public safety." Based on your representations and our review, we agree the release of some 
of the information at issue, which we have marked, would interfere with law enforcement. 
Accordingly, the university may withhold the information we marked under 
section 552.108(b)(l) of the Government Code. However, we find you have not 
demonstrated release of any of the remaining information you marked would interfere with 
law enforcement or crime prevention. Accordingly, the university may not withhold any of 
the remaining information at issue under section 552.108(b)(l). 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552. l 02(a). The Texas Supreme Court held 
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the university must 
withhold the employees' dates of birth you have marked under section 552.102( a) of the 
Government Code. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. 
Section 552.101 encompasses the doctrine of common-law privacy, which protects 
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information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not of legitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has 
found personal financial information not relating to a financial transaction between an 
individual and a governmental body is generally highly intimate or embarrassing. See Open 
Records Decision Nos. 523 ( 1989) (common-law privacy protects credit reports, financial 
statements, and other personal financial information), 373 (1983) (sources of income not 
related to financial transaction between individual and governmental body protected under 
common-law privacy). Additionally, in Open Records Decision No. 393 (1983), this office 
concluded information that either identifies or tends to identify a victim of sexual assault or 
other sex-related offense must be withheld under common-law privacy. ORD 393 at 2; see 
Open Records Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d at 519 (Tex. 
App.-El Paso 1992, writ denied) (identity of witnesses to and victims of sexual harassment 
was highly intimate or embarrassing information and public did not have a legitimate interest 
in such information). Further, under the common-law right of privacy, an individual has a 
right to be free from the publicizing of private affairs in which the public has no legitimate 
concern. Indus. Found., 540 S. W .2d at 682. In considering whether a public citizen's date 
of birth is private, the Third Court of Appeals looked to the supreme court's rationale in 
Texas Comptroller of Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 
(Tex. 2010). Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. 
App.-Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public 
employees' dates ofbirth are private under section 552.102 of the Government Code because 
the employees' privacy interest substantially outweighed the negligible public interest in 
disclosure.3 Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the 
court of appeals concluded the privacy rights of public employees apply equally to public 
citizens, and thus, public citizens' dates of birth are also protected by common-law privacy 
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. 

Upon review, we find portions of the remaining information satisfy the standard articulated 
by the Texas Supreme Court in Industrial Foundation. Therefore, the university rriust 
withhold the dates of birth you marked, and the additional information we have marked, 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
However, we find you have not demonstrated any of the remaining information you have 
marked is highly intimate or embarrassing and not oflegitimate public concern. Thus, none 
of the remaining information may be withheld under section 552.101 in conjunction with 
common-law privacy. 

3Section 552.102(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code § 552.102(a). 
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You state the university will redact motor vehicle record information pursuant to 
section 552.130(c) of the Government Code.4 We note the remaining information contains 
additional motor vehicle record information. Section 552.130 of the Government Code 
provides information relating to a motor vehicle operator' s license, driver's license, motor 
vehicle title or registration, or a personal identification document issued by an agency of this 
state or another state or country is excepted from public release. Gov't Code§ 552.130(a). 
Accordingly, the university must withhold the motor vehicle record information you have 
marked, in addition to the information we marked, under section 552.130 of the Government 
Code. 

In summary, the university may withhold the information we marked under 
section 552.108(b )(1) of the Government Code. Additionally, the university must withhold 
(1) the employees ' dates of birth you have marked under section 552.102(a) of the 
Government Code; (2) the dates ofbirth you marked, and the additional information we have 
marked, under section 552.101 of the Government Code in conjunction with common-law 
privacy; and (3) the motor vehicle record information you have marked, in addition to the 
information we marked, under section 552.130 of the Government Code. The remaining 
information must be released. 

Finally, you ask this office to issue two previous determinations. You first ask this office to 
issue a previous determination permitting the university to withhold public citizens' dates 
of birth under section 552.101 of the Government Code in conjunction with common-law 
privacy. See id. § 552.30l(a) (allowing governmental body to withhold information subject 
to previous determination); Open Records Decision No. 673 (2001). After due 
consideration, we have decided to grant your request on this matter. Therefore, this letter 
ruling authorizes the university to withhold the dates of birth of public citizens under 
section 552.l01 of the Government Code in conjunction with common-law privacy. We note 
common-law privacy is a personal right that lapses at an individual ' s death. See Moore v. 
Charles B. Pierce Film Enters. , Inc., 589 S.W.2d 489, 491 (Tex. App.-Texarkana 1979, 
writ refd n.r.e.); see also Open Records Decision Nos. 620 (1993), 272 (1981), 192 (1978). 
Therefore, this previous determination authorizes the university to withhold dates of birth 
of living individuals. This previous determination is not applicable to dates of birth 
belonging to deceased individuals. We also note a person or a person 's authorized 
representative has a special right of access under section 552.023 of the Government Code 
to information that is protected from public disclosure by laws intended to protect the 
person's privacy interests. See Gov't Code§ 552.023(a); ORD 481 at 4. Therefore, this 
previous determination is not applicable to dates of birth requested by a person or the 
authorized representative of a person whose date of birth is at issue. Furthermore, 

4Section 552.130( c) of the Government Code allows a governmental body to redact the information 
described in subsection 552. I 30(a) without the necessity of seeking a decision from the attorney general. 
See Gov't Code § 552. I 30(c). If a governmental body redacts such information, it must notify the requestor 
in accordance with section 552.130(e). See id. § 552. l 30(d), (e). 



Ms. Ana Vieira Ayala - Page 5 

information filed with a court is not protected by common-law privacy. See Gov't Code 
§ 552.022(a)(l 7); Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (common-law 
privacy not applicable to court-filed document). Accordingly, this previous determination 
is not applicable to dates of birth contained in court-filed documents. So long as the 
elements of law, fact, and circumstances do not change so as to no longer support the 
findings set forth above, the university need not ask for a decision from this office again with 
respect to this type of information. See ORD 673 at 7-8 (listing elements of second type of 
previous determination under Gov't Code§ 552.301(a)). 

You also ask this office to issue a previous determination permitting the university to 
withhold the dates of birth of current and former employees of the university when the dates 
of birth are held in an employment context under section 552.102 of the Government Code. 
See Gov't Code § 552.301(a); ORD 673. We note a previous determination has been 
recently issued by this office to the university and refer you to Open Records Letter 
No. 2016-18051 (2016). 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

M~-~ 
Gerald A. Arismendez 
Assistant Attorney General 
Open Records Division 

GAA/dls 

Ref: ID# 623129 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


