
July 27, 2016 

Mr. Jonathan Miles 
Open Records Attorney 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Texas Health and Human Services Commission 
P.O. Box 13247 
Austin, Texas 78711 

Dear Mr. Miles: 

OR2016-16919 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 618119. 

The Texas Health and Human Services Commission (the "commission") received a request 
for federal and state rebate amounts for all drugs listed on the Texas Medicaid Preferred 
Drug List. You claim the submitted information is excepted from disclosure under 
section 552.101 of the Government Code. We have considered the exception you claim and 
reviewed the submitted information. We have also considered comments submitted to this 
office by the requestor. See Gov't' Code§ 552.304 (interested party may submit comments 
stating why information should or should not be released). 

Initially, we note the requestor is Texas State Senator Charles Schwertner. Section 552.008 
of the Government Code grants access to requested information, including confidential 
information, to individual members, agencies, or committees of the Texas Legislature. 
Section 552.008 provides: 

(a) Th[ e Act] does not grant authority to withhold information from 
individual members, agencies, or committees of the legislature to use for 
legislative purposes. 
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(b) A governmental body on request by an individual member, agency, or 
committee of the legislature shall provide public information, including 
confidential information, to the requesting member, agency, or committee for 
inspection or duplication in accordance with this chapter if the requesting 
member, agency, or committee states that the public information is requested 
under this chapter for legislative purposes. A governmental body, by 
providing public information under this section that is confidential or 
otherwise excepted from required disclosure under law, does not waive or 
affect the confidentiality of the information for purposes of state or federal 
law or waive the right to assert exceptions to required disclosure of the 
information in the future. The governmental body may require the requesting 
individual member of the legislature, the requesting legislative agency or 
committee, or the members or employees of the requesting entity who will 
view or handle information that is received under this section and that is 
confidential under law to sign a confidentiality agreement that covers the 
information and requires that: 

(1) the information not be disclosed outside the requesting entity, or 
within the requesting entity for purposes other than the purpose for 
which it was received; 

(2) the information be labeled as confidential; 

(3) the information be kept securely; or 

( 4) the number of copies made of the information or the notes taken 
from the information that implicate the confidential nature of the 
information be controlled, with all copies or notes that are not 
destroyed or returned to the governmental body remaining 
confidential and subject to the confidentiality agreement. 

( c) This section does not affect: 

(1) the right of an individual member, agency, or committee of the 
legislature to obtain information from a governmental body under 
other law, including under the rules of either house of the legislature; 

(2) the procedures under which the information is obtained under 
other law; or 
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(3) the use that may be made of the information obtained under other 
law. 

Gov't Code § 552.008(a)-(b), (c). In his request letter, Senator Schwertner states he is 
"formally requesting the ... information to use for legislative purposes" under section 552.008 
of the Government Code. Further, you state the commission acknowledges the requestor 
seeks the information for legislative purposes, and that section 552.008 provides the Act does 
not grant authority to withhold information from individual members, agencies, or 
committees of the legislature if the information is going to be used for legislative purposes. 
However, you state the submitted information consists of the federal and state rebate 
amounts for all drugs listed on the Texas Medicaid Preferred Drug List, and that this 
information is made confidential under section 531.07l(a) of the Government Code in 
conjunction with section 552.101 of the Government Code. Section 531.071(a) provides 
in part the following: 

(a) Notwithstanding any other state law, information obtained or maintained 
by the commission regarding prescription drug rebate negotiations or a 
supplemental Medicaid or other rebate agreement, including trade secrets, 
rebate amount, rebate percentage, and manufacturer or labeler pricing, is 
confidential and not subject to disclosure under [the Act.] 

Gov't Code § 531.071. You emphasize that section 531.071 states information subject to 
this section is confidential "notwithstanding any other state law" and that the information is 
"not subject to disclosure under the [Act]." You assert "[s]ince any other state law would 
include the provisions of the [Act] that provide access to the information by the Legislature, 
and the Legislature did not expressly except themselves from the confidentiality requirement 
in section 531.071(a), it is unclear whether or not a member of the Legislature can obtain this 
information." You also state the language of section 531.071 making the requested 
information confidential may except the requested information from the provisions of the Act 
entirely. You finally argue there is a conflict between the requirements of section 552.008 
and section 531.071. 

We note the Act is applicable only to "public information." See Gov' t Code 
§§ 552.002, .021. Section 552.002(a) reads as follows: 

(a) In this chapter, "public information" means information that is written, 
produced, collected, assembled, or maintained under a law or ordinance or in 
connection with the transaction of official business: 

( 1) by a governmental body; 

(2) for a governmental body and the governmental body: 
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(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee' s official capacity and the information 
pertains to official business of the governmental body. 

Id.§ 552.002(a). Section 552.002(a-1) also provides the following: 

Information is in connection with the transaction of official business if the 
information is created by, transmitted to, received by, or maintained by an 
officer or employee of the governmental body in the officer's or employee's 
official capacity, or a person or entity performing official business or a 
governmental function on behalf of a governmental body, and pertains to 
official business of the governmental body. 

Id. § 552.002(a-l). Thus, virtually all of the information in a governmental body's physical 
possession constitutes public information and, thus, is subject to the Act. Id. 
§ 552.002(a)(l); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). As 
previously noted, you state the submitted information consists of the federal and state rebate 
amounts for all drugs listed on the Texas Medicaid Preferred Drug List. You further state 
" [s]ections 531.070 through 531.073 [of the Government Code] require the commission to 
establish a preferred drug list for the Texas Medicaid program and other medical assistance 
programs administered by the commission or other state health and human services 
agencies." See Gov't Code §§ 531.070-.073. Thus, we find, and you do not dispute, the 
commission maintains the submitted information in connection with the transaction of its 
official business. Upon review of your representations and the submitted information, we 
conclude the submitted information consists of public information as defined by 
section 552.002 of the Government Code, and is subject to the requirement of the Act. See 
eg City of Fort Worth v. Abbott, 258 SW3d 320, 327 (Tex. App.-Austin 2008, no pet.) 
(finding information subject section 411.153 of the Government Code, providing a "DNA 
record stored in the DNA database is confidential and is not subject to disclosure under the 
public information law, Chapter 552", excepted from release under the Act pursuant to 
section 552.101 ). Further, we agree the information at issue is made confidential under 
section 531.071(a), and thus is generally excepted from required public disclosure under 
section 552.101. 
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You argue, however, the confidentiality provided under section 531.071(a) of the 
Government Code and the access afforded legislators to public information under 
section 552.008 of the Government Code present a conflict. You additionally assert the 
confidentiality provisions of section 531.071 prevail over the right of access afforded to 
members of the legislature under section 552.008, and the commission must therefore 
withhold the information at issue from the requestor. In addressing your contention, we are 
guided by the principle of statutory construction that, where possible, we are to construe 
statutes so as to harmonize them with other relevant laws, not to find conflict. In re United 
Servs. Auto. Ass 'n, 307 S.W.3d 299, 311 (Tex. 2010). In this regard, Senator Schwertner 
asserts, 

[the commission's] interpretation leads to the absurd conclusion that the 
legislature intentionally excluded from legislative investigation a substantial 
program with broad public health and safety implications for the state 
[footnote omitted]. Legislators and the public at large have demonstrated a 
heightened interest in scrutiny of health-related matters, so an intentional 
exclusion of oversight would not have been the legislative intent. Rather, the 
intent was to exclude from the general public the information considered in 
[section] 531.071. 

We further note that in Texas Commission on Environmental Quality v. Abbott, 311 
S.W. 3d 663 (Tex. App.-Austin 2010, pet. denied), the Third Court of Appeals construed 
the term "confidential information" as used in section 552.008(b). The court stated: 

[w]e further observe that subsection 552.008(b) protects the confidentiality 
of the [Texas Commission on Environmental Quality's] ("TCEQ") 
documents once they are disclosed pursuant to a legislative request for 
information. [Citation omitted]. Subsection 552.008(b) preserves the 
confidentiality of [TCEQ' s] documents while in the possession of 
Senator Shapleigh by authorizing [TCEQ] to require Senator 
Shapleigh to sign a confidentiality agreement prior to receiving the 
documents at issue . . . . These protections make clear that the legislature 
intended to give its members and committees a right of access even to 
confidential information. 

Id. at 675 [emphasis added]. Accordingly, we will harmonize sections 531.071 and 552.008 
of the Government Code in order to avoid finding a conflict between these statutes. In so 
doing, we conclude section 531.071 does not prohibit the commission from making the 
information at issue available to Senator Schwertner for legislative purposes in accordance 
with section 552.008 of the Government Code. See Gov't Code§ 552.008(b). As noted, 
section 552.008 permits a governmental body to require a member of the legislature to sign 
a confidentiality agreement for the protection of information obtained pursuant to this 
section. Id. In addition, release of this information to Senator Schwertner under 
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section 552.008 does not waive or affect the confidentiality of the information or waive the 
commission's right to assert exceptions to required public disclosure of this information to 
future requestors. See id. Therefore, the commission must release the information at issue 
to Senator Schwertner pursuant to section 552.008 of the Government Code. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://w\vw.texasattorneygeneral.gov/open/ 
orl ruling info .shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Rahat Huq 
Assistant Attorney General 
Open Records Division 

RH/som 

Ref: ID# 618119 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


