
KEN PAXTON 
ATTORNE Y GENERAL O F T EXAS 

June 20, 2016 

Mr. David Wheelus 
Office of Agency Counsel 
Legal Section MC 110-1 C 
Texas Department oflnsurance 
P.O. Box 149104 
Austin, Texas 78714-9104 

Dear Mr. Wheelus: 

OR2016-14005 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 614769 (TDI# 171307). 

The Texas Department of Insurance (the "department") received a request for twelve 
categories of information pertaining to a named individual and a named company. You state 
you have released some information to the requestor. You state you will redact information 
under sections 552.BO(c), 552.136(c), and 552.147(b) of the Government Code. 1 You state 
you will also redact personal e-mail addresses under section 552.13 7 of the Government 

1We note section 552.130(c) of the Government Code allows a governmental body to redact the 
information described in section 552.130(a) without the necessity of seeking a decision from the attorney 
general. See Gov't Code§ 552.130(c). If a governmental body redacts such information, it must notify the 
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.136(c) of the 
Government Code allows a governmental body to redact the information described in sectiort 552. I 36(b) 
without the necessity of seeking a decision from the attorney general. See id. § 552. I 36(c). lfa governmental 
body redacts such information, it must notify the requestor in accordance with section 552.136(e). See id. 
§ 552. I 36(d), (e). Section 552.147(b) of the Government Code authorizes a governmental body to redact a 
living person ' s social security number from public release without the necessity of requesting a decision from 
this office. See id. § 552.14 7(b ). 
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Code pursuant to Open Records Decision No. 684 (2009).2 You claim the submitted 
information is excepted from disclosure under section 552.101 of the Government Code and 
privileged under rule 503 of Texas Rules of Evidence and rule 192.5 of Texas Rules of Civil 
Procedure. We have considered the submitted arguments and reviewed the submitted 
information. 

Initially, we note you have indicated some of the submitted information is not responsive to 
the present request because it does not pertain to any of the information requested by the 
requestor. This ruling does not address the public availability of the non-responsive 
information, which you have marked, and the department need not release it in response to 
this request. 

Initially, you acknowledge Exhibit A is subject to section 552.022 of the Government Code. 
Section 552.022 provides in part: 

(a) Without limiting the amount or kind of information that is public 
information under this chapter, the following categories of information are 
public information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(l ). You state the information at issue is part of a completed 
investigation subject to section 552.022(a)(l). Accordingly, you seek to withhold this 
information under Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. 
The Texas Supreme Court has held the Texas Rules of Civil Procedure and the Texas Rules 
of Evidence are "other law" that make information expressly confidential for the purposes 
of section 552.022. In re City o_[Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Therefore, 
we will consider your arguments under Texas Rule of Evidence 503 and under Texas Rule 
of Civil Procedure 192.5 for the information at issue. 

Texas Rule of Civil Procedure 192.5 encompasses the attorney work product privilege. For 
purposes of section 552.022 of the Government Code, information is confidential under 
rule 192.5 only to the extent the information implicates the core work product aspect of the 
work product privilege. See Open Records Decision No. 677 at 9-10 (2002). Rule 192.5 
defines core work product as the work product of an attorney or an attorney's representative, 

20pen Records Decision No. 684 serves as a previous determination to all governmental bodies 
authorizing them to withhold certain categories of information, including personal e-mail addresses under 
section 552.137 of the Government Code, without the necessity ofrequesting an attorney general decision. See 
ORD 684. 
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developed in anticipation of litigation or for trial, that contains the mental impressions, 
opinions, conclusions, or legal theories of the attorney or the attorney's representative. See 
TEX. R. C1v. P. l 92.5(a), (b)(l). Accordingly, in order to withhold attorney core work 
product from disclosure under rule 192.5, a governmental body must demonstrate the 
material was (1) created for trial or in anticipation oflitigation and (2) consists of the mental 
impressions, opinions, conclusions, or legal theories of an attorney or an attorney's 
representative. Id. 

The first prong of the work product test, which requires a governmental body to show the 
information at issue was created in anticipation oflitigation, has two parts. A governmental 
body must demonstrate (1) a reasonable person would have concluded from the totality of 
the circumstances surrounding the investigation there was a substantial chance litigation 
would ensue, and (2) the party resisting discovery believed in good faith there was a 
substantial chance litigation would ensue and conducted the investigation for the purpose of 
preparing for such litigation. See Nat'! Tank v. Brotherton, 851 S.W.2d 193, 207 
(Tex. 1993). A "substantial chance" oflitigation does not mean a statistical probability, but 
rather "that litigation is more than merely an abstract possibility or unwarranted fear." Id. 
at 204. The second part of the work product test requires the governmental body to show the 
materials at issue contain the mental impressions, opinions, conclusions, or legal theories of 
an attorney or an attorney's representative. See TEX. R. C1v. P. 192.5(b )(1 ). A document 
containing core work product information that meets both parts of the work product test is 
confidential under rule 192.5, provided the information does not fall within the scope of the 
exceptions to the privilege enumerated in rule 192.5( c ). See Pittsburgh Corning Corp. v. 
Caldwell, 861S.W.2d423, 427 (Tex. App.-Houston [14th Dist.] 1993, orig. proceeding). 

Furthermore, if a requestor seeks a governmental body's entire litigation file, the 
governmental body may assert the file is excepted from disclosure in its entirety because such 
a request implicates the core work product aspect of the privilege. See ORD 677 at 5-6. 
Thus, if the governmental body demonstrates the file was created in anticipation oflitigation, 
this office will presume the entire file is within the scope of the privilege. See Open Records 
Decision No. 647 at 5 (1996) (organization of attorney's litigation file necessarily reflects 
attorney's thought processes (citing Nat'! Union Fire Ins. Co. v. Valdez, 863 
S.W.2d458, 461(Tex.1993)); see also Curry v. Walker, 873 S.W.2d 379, 380 (Tex. 1994) 
("the decision as to what to include in [the file] necessarily reveals the attorney's thought 
processes concerning the prosecution or defense of the case"). 

You claim Exhibit A consists of attorney core work product that is protected by rule 192.5 
of the Texas Rules of Civil Procedure. You state this information was "prepar[ ed] for 
anticipated contested cases before the State Office of Administrative Hearings." You also 
state the information at issue reveals the attorneys' mental impressions, conclusions, and 
legal theories regarding the file. Having considered the submitted arguments and reviewed 
the information at issue, we conclude some of the information at issue, which we have 
marked, constitutes privileged attorney core work product that may be withheld under 
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rule 192.5. Accordingly, the department may withhold the information we have marked 
under Texas Rule of Civil Procedure 192.5. However, we find you have not demonstrated 
any of the remaining information at issue contains the mental impressions, opinions, 
conclusions, or legal theories of an attorney or the attorney's representative that was 
developed in anticipation oflitigation or for trial. We therefore conclude the department may 
not withhold any of the remaining information at issue under Texas Rule of Civil 
Procedure 192.5.3 

You also seek to withhold Exhibit A under Texas Rule of Evidence 503(b)(l), which 
provides as follows: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made to facilitate the rendition 
of professional legal services to the client: 

(A) between the client or the client's representative and the 
client's lawyer or the lawyer's representative; 

(B) between the client's lawyer and the lawyer's 
representative; 

(C) by the client, the client's representative, the client's 
lawyer, or the lawyer's representative to a lawyer representing 
another party in a pending action or that lawyer's 
representative, if the communications concern a matter of 
common interest in the pending action; 

(D) between the client's representatives or between the client 
and the client's representative; or 

(E) among lawyers and their representatives representing the 
same client. 

Tex. R. Evid. 503(b)(l). A communication is "confidential" if it is not intended to be 
disclosed to third persons other than those to whom disclosure is made in furtherance of the 
rendition of professional legal services to the client or those reasonably necessary for the 
transmission of the communication. Id. 503(a)(5). 

Thus, in order to withhold attorney-client privileged information from disclosure under 
Rule 503, a governmental body must ( 1) show the document is a communication transmitted 

3As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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between privileged parties or reveals a confidential communication; (2) identify the parties 
involved in the communication; and (3) show the communication is confidential by 
explaining it was not intended to be disclosed to third persons and it was made in furtherance 
of the rendition of professional legal services to the client. Upon a demonstration of all three 
factors, the information is privileged and confidential under Rule 503, provided the client has 
not waived the privilege or the document does not fall within the purview of the exceptions 
to the privilege enumerated in Rule 503( d). See Pittsburgh Corning, 861 S. W .2d at 427. We 
note communications with third parties with whom a governmental entity shares a privity of 
interest are protected. Open Records Decision Nos. 464 (1987), 429 (1985). 

You assert the remaining information in Exhibit A consists of privileged attorney-client 
communications between department attorneys and employees. You state the 
communications at issue were made for the purpose of the rendition oflegal services to the 
department. You inform us the communications at issue were not disclosed to third parties, 
and confidentiality has not been waived. However, we find the remaining information at 
issue either does not indicate it was communicated or consists of communications with 
parties whom you have not established are privileged parties for purposes of rule 503. 
Therefore, the department has not demonstrated the remaining information at issue 
constitutes privileged attorney-client communications for the purposes of Texas Rule of 
Evidence 503. Thus, the department may not withhold any of the remaining information at 
issue on that basis. 

Section 552.l01 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses information made confidential by other statutes. 
Section 4001 .206 of the Insurance Code states: 

(a) On termination of the appointment of an agent for cause, the insurer or 
agent shall immediately file with the department a statement of the facts 
relating to the termination of the appointment and the date and cause of the 
termination. On receipt of the statement, the department shall record the 
termination of the appointment of that agent to represent the insurer in this 
state. 

(b) A document, record, statement, or other information required to be made 
or disclosed to the department under this section is a privileged and 
confidential communication and is not admissible in evidence in a court 
action or proceeding except under a subpoena issued by a court of record. 

( c) A person, including an insurer or an employee or agent of an insurer, who 
provides without malice information required to be disclosed under this 
section is not liable for providing the information. 
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Ins. Code § 4001.206. Exhibit B consists of an appointment cancellation form and 
supporting information submitted to the department. Upon review, we find Exhibit B is 
confidential, and must be withheld in its entirety under section 552.101 of the Government 
Code in conjunction with section 4001.206 of the Insurance Code. 

Section 552.101 of the Government Code also encompasses information subject to 
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report of 
an accident required under section 550.061, 550.062, or 601.004. Transp. Code 
§ 550.065(a)(l). Chapter 550 requires the creation of a written report when the accident 
resulted in injury to or the death of a person or damage to the property of any person to the 
apparent extent of $1,000 or more. Id. §§ 550.061 (operator's accident report), .062 
(officer's accident report). An accident report is privileged and for the confidential use of 
the Texas Department of Transportation or a local governmental agency of Texas that has 
use for the information for accident prevention purposes. Id. § 550.065(b ). However, a 
governmental entity may release an accident report in accordance with subsections ( c) 
and (c-1). Id. § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall 
release an accident report to a person or entity listed under this subsection. Id. § 550.065( c ). 
The submitted information includes accident reports. In this instance, the requestor is not 
a person listed under section 550.065(c). Thus, the submitted accident reports are 
confidential under section 550.065(b ), and the department must withhold them under 
section 552.101 of the Government Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159 .002 of the MP A provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159 .002( a)-( c ). Information subject to the MP A includes both medical records 
and information obtained from those medical records. See id. §§ 159.002, .004. This office 
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has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
you have marked constitutes a record of the identity, diagnosis, evaluation, or treatment of 
a patient by a physician that was created or is maintained by someone under the supervision 
of a physician. Accordingly, the department must withhold the information you have marked 
under section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This 
office has also found personal financial information not relating to a financial transaction 
between an individual and a governmental body is generally highly intimate or embarrassing. 
See Open Records Decision Nos. 600 (1992) (employee's designation of retirement 
beneficiary, choice of insurance carrier, election of optional coverages, direct deposit 
authorization, forms allowing employee to allocate pretax compensation to group insurance, 
health care or dependent care), 523 (1989) (common-law privacy protects credit reports, 
financial statements, and other personal financial information), 373 (1983) (sources of 
income not related to financial transaction between individual and governmental body 
protected under common-law privacy). Additionally, a compilation of an individual's 
criminal history is highly embarrassing information, the publication of which would be 
highly objectionable to a reasonable person. Cf United States Dep 't of Justice v. Reporters 
Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong 
regarding individual's privacy interest, court recognized distinction between public records 
found in courthouse files and local police stations and compiled summary ofinformation and 
noted that individual has significant privacy interest in compilation of one's criminal 
history). Furthermore, we find a compilation of a private citizen's criminal history is 
generally not of legitimate public concern. 

In considering whether a public citizen's date of birth is private, the Third Court of Appeals 
looked to the supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney 
General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, 
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). The supreme court concluded public employees' dates of birth are 
private under section 552.102 of the Government Code because the employees' privacy 
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interest substantially outweighed the negligible public interest in disclosure.4 Texas 
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals 
concluded the privacy rights of public employees apply equally to public citizens, and thus, 
public citizens' dates of birth are also protected by common-law privacy pursuant to 
section 552.101. City of Dallas, 2015 WL 3394061 , at *3. 

Upon review, we find the information that identifies the insured individuals in the remaining 
information is highly intimate or embarrassing and is not of legitimate public concern.5 

However, we find some of the dates of birth you seek to withhold belong to individuals who 
have been de-identified and whose privacy interests are, thus, protected. Accordingly, the 
department must withhold the identities of the insureds and the information we have marked; 
as well as the identifiable public citizen's date of birth, under section 552.101 of the 
Government Code in conjunction with common-law privacy. We find the department has 
failed to demonstrate the remaining information it marked is highly intimate or embarrassing 
and not of legitimate public interest. Accordingly, the department may not withhold the 
remaining information at issue under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

In summary, the department may withhold the information we have marked.in Exhibit A 
pursuant to Texas Rule of Civil Procedure 192.5. The department must withhold Exhibit B 
under section 552.101 of the Government Code in conjunction with section 4001.206 of the 
Insurance Code. The department must withhold the accident reports under section 552. l 01 
of the Government Code in conjunction with section 550.065(b) of the Transportation Code. 
The department must withhold the information you have marked under section 552.101 of 
the Government Code in conjunction with the MP A. The department must withhold the 
information revealing the identities of the insureds, the identifiable individual ' s date of birth, 
and the information we marked under section 552. l 01 of the Government Code in 
conjunction with common-law privacy. The department must release the remaining 
responsive information. 

Finally, you ask this office to issue a previous determination permitting the department to 
withhold public citizens' dates of birth under section 552.101 of the Government Code in 
conjunction with common-law privacy. Gov't Code§ 552.301(a) (allowing governmental 
body to withhold information subject to previous determination); Open Records Decision 
No. 673 (2001). After due consideration, we have decided to grant your request on this 
matter. Therefore, this letter ruling authorizes the department to withhold the dates of birth 
of identifiable public citizens under section 552.101 of the Government Code in conjunction 
with common-law privacy. We note common-law privacy is a personal right that lapses at 

4Section 552. I 02(a) excepts from disclosure " information in a personnel file , the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code § 552.102(a). 

5ldentifying information consists of an individual 's name, address, and telephone number. 



Mr. David Wheelus - Page 9 

an individual's death. See Moore v. Charles B. Pierce Film Enters. , Inc., 589 
S.W.2d 489, 491 (Tex. App.-Texarkana 1979, writ ref d n.r.e.); see also Open Records 
Decision Nos. 620 (1993), 272 (1981), 192 (1978). Therefore, this previous determination 
authorizes the department to withhold dates of birth of living individuals. This previous 
determination is not applicable to dates of birth belonging to deceased individuals. We also 
note a person or a person's authorized representative has a special right of access under 
section 552.023 of the Government Code to information that is protected from public 
disclosure by laws intended to protect the person's privacy interests. See Gov't Code 
§ 552.023(a); ORD 481 at 4. Therefore, this previous determination is not applicable to 
dates of birth requested by a person or the authorized representative of a person whose date 
of birth is at issue. Furthermore, information filed with a court is not protected by 
common-law privacy. See Gov't Code § 552.022(a)(l 7); Star-Telegram v. Walker, 834 
S.W.2d 54 (Tex. 1992) (common-law privacy not applicable to court-filed document). 
Accordingly, this previous determination is not applicable to dates of birth contained in 
court-filed documents. So long as the elements of law, fact, and circumstances do not 
change so as to no longer support the findings set forth above, the department need not ask 
for a decision from this office again with respect to this type of information. See ORD 673 
at 7-8 (listing elements of second type of previous determination under Gov't Code 
§ 552.301(a)). 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, _ 

f)dA,-~ 
A::l~y~ Cru~field 
Assistant Attorney General 
Open Records Division 

AC/dls 
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Ref: ID# 614769 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


