
KEN PAXTON 
ATTO RNEY GENE RA i . OP TEXAS 

February 22, 2016 

. Mr. James T. Jeffrey, Jr. 
Attorney for the City of Dalworthington Gardens 
Law Offices of Jim Jeffrey 
2214 Park Springs Boulevard 
Arlington, Texas 76013 

Dear Mr. Jeffrey: 

OR2016-04224 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 599044. 

The City of Dalworthington Gardens (the "city"), which you represent, received a request for 
records pertaining to a named individual. You state you have released some information to 
the requestor. You claim the submitted information is excepted from disclosure under 
sections 552.101, 552.102, 552.108, 552.1175, 552.136, and 552.147 of the Government 
Code. 1 Additionally, you also state you notified the named individual of the request. See 
Gov't Code § 552.304 (interested party may submit comments stating why information 
should or should not be released). We have received comments from Gober Hilger, P .L.L.C. 
("Gober") on behalf of the named individual. We have considered the submitted ·arguments 
and reviewed the submitted information. 

Initially, we note the submitted information includes an officer's Texas Commission on Law 
Enforcement ("TCOLE") identification number. Section 552.002(a) of the Government 
Code defines "public information" as information that is written, produced, collected, 
assembled, or maintained under a law or ordinance or in connection with the transaction of 
official business: 

1Although you raise section 552.117 of the Government Code for portions of the submitted 
information, we note section 552.1175 is the proper exception in this instance because you inform us the 
individual whose information is at issue here was an unpaid volunteer with the city's police department. Thus, 
the city does not hold the submitted information in an employment context. 
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(1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of writing, 
producing, collecting, assembling, or maintaining the information; or 

(3) by an individual officer or employee of a governmental body in the 
officer's or employee's official capacity and the information pertains to 
official business of the governmental body. 

Gov't Code§ 552.002(a). In Open Records Decision No. 581 (1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand the officer's 
TCOLE identification number is a unique computer-generated number assigned to peace 
officers for identification in TCOLE' s electronic database, and may be used as an access 
device number on the TCOLE website. Thus, we find the officer's TCOLE number does not 
constitute public information under section 552.002 of the Government Code. Therefore, 
the officer' s TCOLE number is not subject to the Act and need not be released to the 
requestor. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. Section 552.101 encompasses information protected by other statutes, such as 
section 1701.454 of the Occupations Code, which governs the public availability of 
information submitted to TCOLE under subchapter J of chapter 1701 of the Occupations 
Code. Section 1701.454 provides as follows: 

(a) All information submitted to [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under [the Act] , unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.454. The submitted information contains F-5 Reports of Separation of 
Licensee. The information at issue does not indicate the officer at issue resigned or was 
terminated due to substantiated incidents of excessive force or violations of the law other 
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than traffic offenses. Therefore, the city must withhold the submitted F-5 reports, which we 
have marked, under section 552.101 of the Government Code in conjunction with 
section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses information made confidential 
by section 1701.306 of the Occupations Code. Section 1701.306 makes confidential L-3 
Declaration of Psychological and Emotional Health forms required by TCOLE. Former 
section 1701.306 provides, in part: 

(a) [TCOLE] may not issue a license to a person as an officer or county jailer 
unless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the report 
on file in a format readily accessible to [TCOLE]. A declaration is not public 
information. 

Act of May 17, 1999, 76th Leg., R.S., ch. 388, § 1, 1999 Tex. Gen. Laws 1431, 2219 
(current version at Occ. Code§§ 1701.306(a), (b)). The submitted L-3 form was created 
prior to September 1, 2011. Although section 1701.306 of the Occupations Code was 
amended in 2011 by the 82nd Legislature, L-3 declaration forms created prior to 
September 1, 2011, are subject to the former version of section 1701.306, which was 
continued in effect for that purpose. See Act of May 30, 2011, 82nd Leg., R.S., ch. 1224, 
§ 7. Therefore, the city must withhold the submitted L-3 declaration form created prior to 
September 1, 2011, which we have marked, under section 552.101 of the Government Code 
in conjunction with former section 1701.306 of the Occupations Code.2 Upon review of the 
remaining information, however, we find the information does not consist ofL-3 Declaration 
of Psychological and Emotional Health forms. Accordingly, section 1701.306 of the 
Occupations Code is not applicable to any of the remaining information, and the city may not 
withhold any of this information under section 552.101 on that basis. 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Section 552.101 of the Government Code also encompasses section 611.002 of the Health 
and Safety Code, which governs the public availability of mental health records and 
provides: 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045 . 

Health & Safety Code § 61 l.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Upon review, we find the information we marked under section 611.002 
consists of mental health records. Therefore, the city must withhold the information we 
marked under section 552.101 of the Government Code in conj unction with section 611. 002 
of the Health and Safety Code.3 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides that "[a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." See Gov't Code§ 560.003; 
see also id. § § 560.001 ( 1) (defining "biometric identifier" to include fingerprints), .002( 1 )(A) 
(governmental body may not sell, lease, or otherwise disclose individual's biometric 
identifier to another person unless individual consents to disclosure). Upon review, we find 
the fingerprints we have marked constitute biometric identifiers for purposes of 
section 560.003 of the Government Code. Thus, the city must withhold the marked 
fingerprints under section 552.101 in conjunction with section 560.003 of the Government 
Code.4 

Section 552.101 of the Government Code also encompasses information made confidential 
by statute, such as the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations 
Code, which governs release of medical records. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

4As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 



Mr. James T. Jeffrey, Jr. - Page 5 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159 .002( a)-( c ). Information subject to the MP A includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159 .002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We note the remaining information the 
city seeks to withhold consists of the results of a drug test. Section 159.001 of the MPA 
defines "patient" as "a person who, to receive medical care, consults with or is seen by a 
physician." Occ. Code§ 159.001(3). Because the individual at issue in the documents did 
not receive medical care in the administration of the drug test, this individual is not a patient 
for purposes of section 159.002. Upon review, we find none of the remaining information 
constitutes a medical record subject to the MP A, and the city may not withhold any of the 
remaining information on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
Under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. In 
considering whether a public citizen's date of birth is private, the Third Court of Appeals 
looked to the supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney 
General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, No. 
03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) 
(mem. op.). The supreme court concluded public employees' dates of birth are private under 
section 552.102 of the Government Code because the employees' privacy interest 
substantially outweighed the negligible public interest in disclosure.5 Texas 
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals 
concluded the privacy rights of public .employees apply equally to public citizens, and thus, 
public citizens' dates of birth are also protected by common-law privacy pursuant to 
section 552.101. City of Dallas, 2015 WL 3394061, at *3. Thus, the city must withhold the 

5Section 552.102(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code§ 552.102(a). 
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public citizen's date of birth under section 552.101 of the Government Code in conjunction 
with common-law privacy.6 

Section 552.1175 protects the home address, home telephone number, emergency contact 
information, date of birth, social security number, and family member information of certain 
individuals, when that information is held by a governmental body in a non-employment 
capacity and the individual elects to keep the information confidential. Gov't Code 
§ 552.1175. Section 552.1175 applies, in part, to "peace officers as defined by Article 2.12, 
Code of Criminal Procedure[.]" Id § 552.l l 75(a)(l). Thus, to the extent the peace officer 
at issue elects to restrict access to his information in accordance with section 552. l l 75(b ), 
the city must withhold the information we have marked under section 552.1175 of the 
Government Code. If the peace officer does not elect to restrict access to the information in 
accordance with section 552. l l 75(b ), the marked information may not be withheld under 
section 552.1175.7 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Id § 552.102(a). We understand you to assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101 of the 
Government Code. As previously mentioned, common-law privacy protects information if 
it (1) contains highly intimate or embarrassing facts, the publication of which would be 
highly objectionable to a reasonable person, and (2) is not oflegitimate concern to the public. 
Indus. Found , 540 S.W.2d at 685. In Hubert v. Harte-Hanks Texas Newspapers, Inc. , 652 
S.W.2d 546, 549-51 (Tex. App.- Austin 1983, writ refd n.r.e.), the court of appeals ruled 
the privacy test under section 552.102(a) is the same as the Industrial Foundation privacy 
test. However, the Texas Supreme Court has expressly disagreed with Hubert's 
interpretation of section 552.102(a) and held the privacy standard under section 552.102(a) 
differs from the Industrial Foundation test under section 552. l 01. See Tex. Comptroller of 
Pub. Accounts v. Attorney Gen. ofTex. , 354 S.W.3d 336 (Tex. 2010). The supreme court 
also considered the applicability of section 552.102(a) and held it excepts from disclosure 
the dates of birth of state employees in the payroll database of the Texas Comptroller of 
Public Accounts. See id at 348. Upon review, we find none of the remaining information 
is subject to section 552.102(a) of the Government Code, and the city may not withhold any 
of the remaining information on that basis. 

Section 552.101 of the Government Code also encompasses the common-law physical safety 
exception. The Texas Supreme Court has recognized, for the first time, a common-law 

6 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 

7Regardless of whether the peace officer at issue elects to restrict access to his information in 
accordance with section 552. l l 75(b ), section 552. l 47(b) of the Government Code authorizes a governmental 
body to redact a living person's social security number from public release without the necessity ofrequesting 
a decision from this office under the Act. Gov' t Code§ 552.147(b). 
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physical safety exception to required disclosure. Tex. Dep 't of Pub. Safety v. Cox Tex. 
Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 S.W.3d 112, 118 (Tex. 2011). 
Pursuant to this common-law physical safety exception, "information may be withheld [from 
public release] if disclosure would create a substantial threat of physical harm." Id. In 
applying this standard, the court noted "deference must be afforded" law enforcement experts 
regarding the probability of harm, but further cautioned, "vague assertions of risk will not 
carry the day." Id. at 119. Both the city and Gober argue release of the named individual ' s 
remaining personal information will subject this individual to substantial threat of physical 
harm. The city and Gober explain the named individual is involved in the detection of 
cyber-crimes and cyber-related criminal investigations. The city and Gober further state the 
named individual has previously been the target of online threats. Upon review, we find the 
city and Gober have not demonstrated how disclosure of the remaining information would 
create a substantial threat of physical harm to the named individual. Therefore, the city may 
not withhold any of the remaining information under section 552.101 of the Government 
Code in conjunction with the common-law physical safety exception. 

Section 552.108 of the Government Code provides, in part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

( 1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.] 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

(1) release of the internal record or notation would interfere with law 
enforcement or prosecution[.] 

Gov't Code§ 552.108(a)(l ), (b )(1 ). Section 552.108(a)(l) protects information ifits release 
would interfere with a particular pending criminal investigation or prosecution. 
Section 552.108(b )(1) protects internal law enforcement and prosecution records, the release 
of which would interfere with law enforcement and prosecution efforts in general. See City 
of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.) 
(section 552.108(b )(1) protects information that if released would permit private citizens to 
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and 
generally undermine police efforts to effectuate state laws). A governmental body claiming 
subsections 552.108(a)(l) and (b)(l) must reasonably explain how and why the release of 
the requested information would interfere with law enforcement. See Gov't Code 
§ 552.301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 



Mr. James T. Jeffrey, Jr. - Page 8 

is generally not applicable to information that is purely administrative in nature and does not 
involve the investigation or prosecution of crime. See City of Fort Worth, 86 S.W.3d 320; 
Morales v. Ellen, 840 S.W.2d 519 (Tex. App.- El Paso 1992, writ denied) (statutory 
predecessor to section 552.108 not applicable to internal investigation that did not result in 
criminal investigation or prosecution); see also Open Records Decision No. 350 at 3-4 
( 1982). The statutory predecessor to section 552. l 08(b )( 1) protected information that would 
reveal law enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989) 
(detailed use of force guidelines), 456 (1987) (information regarding location of off-duty 
police officers), 413 (1984) (sketch showing security measures to be used at next execution). 
The statutory predecessor to section 552.108(b)(l) was not applicable to generally known 
policies and procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (Penal Code 
provisions, common-law rules, and constitutional limitations on use of force not 
protected), 252 at 3 (1980) (governmental body failed to indicate why investigative 
procedures and techniques requested were any different from those commonly known). 

The city and Gober generally assert disclosure of a certain portion of the remaining 
information would interfere with the detection and investigation or prosecution of crime. 
Upon review, we find the city and Gober have failed to demonstrate release of any portion 
of the remaining information would interfere with law enforcement or prosecution efforts in 
general. Accordingly, the city may not withhold any of the remaining information under 
section 552.108(b)(l) of the Government Code. Further, the city and Gober have failed to 
explain release of the remaining information would interfere with a particular pending 
criminal investigation or prosecution. Accordingly, we find the city and Gober have failed 
to demonstrate the applicability of section 552.l 08(a)(l) to any portion of the remaining 
information and it may not be withheld on this basis. 

Gober raises section 552.152 of the Government Code, which provides: 

Information in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from the 
requirements of Section 552.021 [of the Government Code] if, under the 
specific circumstances pertaining to the employee or officer, disclosure of the 
information would subject the employee or officer to a substantial threat of 
physical harm. 

Gov't Code§ 552.152. Gober argues the remaining information may be utilized to perpetrate 
financial and physical harm against the named individual. However, upon review, we find 
the information does not pertain to an employee or officer of the city. Thus, Gober has failed 
to demonstrate the applicability of section 552.152. Therefore, the city may not withhold any 
of the remaining information under section 552.152 of the Government Code. 

In summary, the officer's TCOLE number is not subject to the Act and need not be released 
to the requester. The city must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 1701.454 and former 
section 1701.306 of the Occupations Code, section 611.002 of the Health and Safety Code, 
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and section 560.003 of the Government Code. The city must withhold the date of birth in 
the remaining information under section 552.101 of the Government Code in conjunction 
with common-law privacy. To the extent the peace officer at issue elects to restrict access 
to his information in accordance with section 552.1175(b), the city must withhold the 
information we have marked under section 552.1175 of the Government Code. The city 
must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Abigail T. Adams 
Assistant Attorney General 
Open Records Division 

ATA/akg 

Ref: ID# 599044 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Ross Fischer 
Gober Hilgers 
P.O. Box 341016 
Austin, Texas 78734 
(w/o enclosures) 


