
January 20, 2016 

Ms. Laura Russell 
Attorney 

KEN PAXTON 
ATTORNEY GENERAL O F TEXAS 

Texas Parks and Wildlife Department 
4200 Smith School Road 
Austin, Texas 78744-3291 

Dear Ms. Russell: 

OR2016-01407 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 594693 (TPWD #2015-10-49). 

The Texas Parks and Wildlife Department (the "department") received a request for all 
documents concerning requests for accommodations for disabilities, disability 
discrimination, retaliation, and light duty requests for any park ranger at two specified state 
parks, as well as all documents sent or received by the department that relate to the job 
performance, discipline, disability, or requests for accommodations of a named individual 
at a specified state park over a specified time period. 1 You state you will release some 
information to the requestor. You claim the submitted information is excepted from 
disclosure under sections 552.101, 552.103, 552.107, and 552.111 of the Government Code. 
We have considered the exceptions you claim and reviewed the submitted representative 
sample of information. 2 

1We note the department sought and received clarification of the information requested. See Gov't 
Code § 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify 
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 20 I 0) (holding that when a governmental 
entity, acting in good faith , requests clarification or narrowing of an unclear or over-broad request for public 
information, the ten-day period to request an attorney general ruling is measured from the date the request is 
clarified or narrowed). 

2This letter ruling assumes that the submitted representative sample of information is truly 
representative of the requested information as a whole. This ruling does not reach, and therefore does not 
authorize, the withholding of any other requested information to the extent that the other information is 
substantially different than that submitted to this office. See Gov't Code §§ 552.30 I ( e)( I )(D), .302; 
Open Records Decision Nos. 499 at 6 ( 1988), 497 at 4 (1988). 
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Section 552.103 of the Government Code provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov' t Code§ 552.103(a), (c). A governmental body that claims an exception to disclosure 
under section 552.103 has the burden of providing relevant facts and documentation 
sufficient to establish the applicability of this exception to the information that it seeks to 
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation 
was pending or reasonably anticipated on the date the governmental body received the 
request for information, and (2) the information at issue is related to the pending or 
anticipated litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found. , 958 S.W.2d 479, 481 
(Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post Co. , 684 
S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref dn.r.e.). The governmental 
body must meet both prongs of this test for information to be excepted from disclosure under 
section 552.103(a). See Open Records Decision No. 551 at 4 (1990). 

The question of whether litigation is reasonably anticipated must be determined on a case-by­
case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that litigation 
is reasonably anticipated, the governmental body must provide this office "concrete evidence 
showing that the claim that litigation may ensue is more than mere conjecture." Id. This 
office has concluded that litigation was reasonably anticipated when the potential opposing 
party filed a complaint with the EEOC. See Open Records Decision No. 336 (1982). 

You state, and the submitted information demonstrates, prior to the department's receipt of 
the instant request for information, the named individual filed an EEOC Notice of Charge 
of Discrimination against the department. Based upon your representations and our review, 
we find the department reasonably anticipated litigation on the date it received the request. 
Further, you state, and we agree, the information at issue relates to the anticipated litigation. 
Accordingly, we conclude the information at issue is subject to section 552.103. 

We note, however, the opposing party has seen or had access to some of the information at 
issue. The purpose of section 552.103 is to enable a governmental body to protect its 
position in litigation by forcing parties seeking information relating to that litigation to obtain 
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it through discovery procedures. See ORD 551at4-5. Thus, once the opposing party has 
seen or had access to information relating to the anticipated litigation through discovery or 
otherwise, there is no interest in withholding such information from public disclosure under 
section 552.103 . See Open Records Decision Nos. 349 (1982), 320 (1982). Accordingly, 
the department may not withhold the information seen by the opposing party in litigation. 
Therefore, the department may only withhold the information we have marked under 
section 552.103 of the Government Code.3 We note the applicability of section 552.103(a) 
ends once the litigation has concluded. See Attorney General Opinion MW-575 (1982); see 
also Open Records Decision No. 350 (1982). 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. This 
exception encompasses information that other statutes make confidential, such as the 
Americans with Disabilities Act of 1990 (the "ADA"). See 42 U.S.C. §§ 12101 et seq. 
Title I of the ADA requires information about the medical conditions and medical histories 
of applicants or employees be (1) collected and maintained on separate forms, (2) kept in 
separate medical files, and (3) treated as a confidential medical record. 29 C.F.R. 
§ 1630.14(c). An employer's medical examination or inquiry into the ability of an employee 
to perform job-related functions is to be treated as a confidential medical record. Id. ; see 
also Open Records Decision No. 641 (1996). The federal Equal Employment Opportunity 
Commission (the "EEOC") has determined medical information for purposes of the ADA 
includes "specific information about an individual's disability and related functional 
limitations, as well as general statements that an individual has a disability or that an ADA 
reasonable accommodation has been provided for a particular individual." See Letter from 
Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, 
National Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define "disability" for 
the purposes of the ADA as (1) a physical or mental impairment that substantially limits one 
or more of the major life activities of the individual; (2) a record of such an impairment; 
or (3) being regarded as having such an impairment. 29 C.F.R. § 1630.2(g). The regulations 
further provide that physical or mental impairment means: (1) any physiological disorder, 
or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the 
following body systems: neurological, musculoskeletal, special sense organs, respiratory 
(including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and 
lymphatic, skin, and endocrine; or (2) any mental or psychological disorder, such as mental 
retardation, organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. See id. § 1630.2(h). Upon review, we find the ADA is applicable to portions 
of the remaining information. Accordingly, the department must withhold the information 
we have marked under section 552.101 in conjunction with the ADA.4 

3 As our ruling is dispositive for this infonnation, we need not consider your remaining arguments 
against its disclosure. 

4As our ruling is dispositive for this infonnation, we need not consider your remaining arguments 
against its disclosure. 
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Section 552.l 01 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. See Occ. Code§§ 151.001-168.202. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient' s behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id.§§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). Upon review, we find you have 
not demonstrated any portion of the remaining information consists of medical records for 
purposes of the MP A, and the department may not withhold any of the remaining 
information under section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Upon review, we find you have not demonstrated any of the 
remaining information at issue is highly intimate or embarrassing and not oflegitimate public 
concern. Thus, the department may not withhold any portion of the remaining information 
under section 552.l 01 in conjunction with common-law privacy. 
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In summary, the department may withhold the information we have marked under 
section 552.103 of the Government Code. The department must withhold the information 
we have marked under section 552.101 in conjunction with the ADA. The department must 
release the remaining information. 5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
or] rul ing info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

7 Joseph e 
Assistant Attorney General 
Open Records Division 

JB/som 

Ref: ID# 594693 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

5We note the infonnation being released contains infonnation related to the named individual to which 
the requestor has a right of access as the named individual ' s authorized representative. See Gov 't Code 
§ 552 .023 (person or person ' s authorized representative has special right of access to information held by 
governmental body that relates to person and that is protected from public disclosure by laws intended to protect 
person 's privacy interests). 


