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and 552.108 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample of information.2 

We note the department states it has redacted motor vehicle record information under 
section 552.130 of the Government Code and social security numbers under section 552.14 7 
of the Government Code.3 The department also informs us it has redacted 
student-identifying information in the submitted information pursuant to the Family 
Educational Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the United 
States Code.4 However, FERPA is not applicable to law enforcement records that are 
maintained and created by the department for a law enforcement purpose. See 20 U.S.C. 
§ 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3, .8. The submitted information consists ofrecords 
that were created by the department for the purpose oflaw enforcement. Thus, these records 
are not subject to FERP A, and the department may not withhold any portion of them on that 
basis. Because we are able to discern the nature of the remaining redacted information, 
including public citizens' dates of birth, we are not prevented from determining whether that 
information falls within the scope of the department's exceptions to disclosure. Accordingly, 
we will address the department's arguments with respect to the information at issue, 
including the remaining redacted information. Nevertheless, we caution the department that 
a failure to provide this office with requested information generally deprives us of the ability 
to determine whether information may be withheld and leaves this office with no alternative 
other than ordering the redacted information to be released. See Gov't Code 
§ 552.301(e)(l)(D) (governmental body must provide this office with copy of specific 
information requested or representative sample if information is voluminous). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 

2We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 

3Section 552.130( c) of the Government Code allows a governmental body to redact the information 
described in section 552.130(a) without the necessity of seeking a decision rrom the attorney general. See Gov't 
Code§ 552. 130( c ). If a governmental body redacts such information, it must notify the requestor in accordance 
with section 552. l 30(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a 
governmental body to redact a living person's social security number rrom public release without the necessity 
ofrequesting a decision rrom this office under the Act. See id. § 552.147(b). 

4The United States Department of Education Family Policy Compliance Office (the "DOE") has 
informed this office that FERP A does not permit state and local educational authorities to disclose to this office, 
without parental consent, unredacted, personally identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined that FE RP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter rrom the DOE to this office on the Attorney General's 
website: http: //www.texasattorneygeneral.gov/open/20060725usdoe.pdf. 
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§ 552.101. This section encompasses information protected by other statutes, such as 
chapter 55 of the Code of Criminal Procedure. Articles 55.01through55 .05 of the Code of 
Criminal Procedure provide for the expunction of criminal records in certain limited 
circumstances. Article 55.03 prescribes the effect of an expunction order and provides: 

When the order of expunction is final: 

( 1) the release, maintenance, dissemination, or use of the expunged 
records and files for any purpose is prohibited; 

(2) except as provided in Subdivision (3) of this article, the person 
arrested may deny the occurrence of the arrest and the existence of the 
expunction order; and 

(3) the person arrested or any other person, when questioned under 
oath in a criminal proceeding about an arrest for which the records 
have been expunged, may state only that the matter in question has 
been expunged. 

Crim. Proc. Code art. 55.03. Article 55.04 imposes sanctions for violations ofan expunction 
order and provides, in relevant part: 

Sec. 1. A person who acquires knowledge of an arrest while an officer or 
employee of the state or of any agency or other entity of the state ... and who 
knows of an order expunging the records and files relating to that arrest 
commits an offense ifhe knowingly releases, disseminates, or otherwise uses 
the records or files. 

Id. art. 55.04, § 1. This office has previously determined that the expunction statute prevails 
over the Act. See Open Records Decision No. 457 at 2 (1987) (governmental body 
prohibited from releasing or disseminating arrest records subject to expunction order, as 
"those records are not subject to public disclosure under the [Act]"). You contend the 
information you indicated is the subject of an expunction order, and you seek to withhold this 
information under article 55.03 of the Code of Criminal Procedure. You have submitted an 
expunction order pertaining to the information at issue. Thus, we agree the information you 
indicated is confidential under article 55.03 of the Code of Criminal Procedure, and the 
department must withhold it on that basis under section 552.101 of the Government Code.5 

Section 5 52.108( a)( 1) of the Government Code excepts from disclosure " (i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 

5 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l ). A governmental 
body claiming section 5 52.108( a)( 1) must reasonably explain how and why the release of the 
requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You 
state report number 140955 relates to a pending investigation. Based on your representation 
and our review, we find release of the information at issue would interfere with the detection, 
investigation, or prosecution of crime. See Houston Chronicle Pub! 'g Co. v. City of 
Houston, 531S.W.2d177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates law 
enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(l) is applicable to report number 140955. 

Section 552.108(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that did not result in conviction or deferred adjudication. See 
Gov't Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must 
demonstrate the requested information relates to a criminal investigation that has concluded 
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(l )(A) 
(governmental body must provide comments explaining why exceptions raised should apply 
to information requested). You state report number 120350 pertains to a concluded 
investigation that did not result in conviction or deferred adjudication. Based on your 
representation and our review, we agree section 552.108(a)(2) is applicable to report 
number 120350. 

However, section 552.108 does not except from disclosure "basic information about an 
arrested person, an arrest, or a crime." Id. § 552.108(c). Section 552.108(c) refers to the 
basic information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; see 
also Open Records Decision No. 127 ( 197 6) (summarizing types of information considered 
to be basic information). We note basic information includes the identity and description of 
the complainant, but does not include the identities of witnesses, other involved parties, or 
victims, unless the victim is the complainant. See ORD 127. We further note basic 
information does not include dates of birth. See id. at 3-4. Accordingly, with the exception 
of basic information, the department may withhold report number 140955 under 
section 552.108(a)(l) of the Government Code and report number 120350 under 
section 552.108(a)(2) of the Government Code.6 

You claim the basic information is excepted from disclosure in its entirety under 
common-law privacy. Section 552.101 of the Government Code also encompasses the 
doctrine of common-law privacy, which protects information that is (1) highly intimate or 
embarrassing, the publication of which would be highly objectionable to a reasonable person, 

6 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 
information, except to note basic information held to be public in Houston Chronicle is generally not excepted 
from public disclosure under section 552.103 of the Government Code. Open Records Decision No. 597 
(1991). 
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provides information in the course of an investigation, but does not report a violation, is not 
an informer for purposes of the common-law informer's privilege. 

You contend a portion of report number 140955 reveals the identity of an informer who 
reported a possible criminal violation of law to the department. You indicate the subject of 
the report does not know the informer' s identity. Based on your representation and our 
review, we conclude the department may withhold the identifying information of the 
complainant in report number 140955 under section 552.101 of the Government Code in 
conjunction with the common-law informer's privilege. See Open Records Decision No. 156 
(1977) (name of person who makes complaint about another individual to city's animal 
control division is excepted from disclosure by informer's privilege so long as information 
furnished discloses potential violation of state law). 

In summary, the department must withhold the information you indicated under 
section 552.101 of the Government Code in conjunction with article 55.03 of the Code of 
Criminal Procedure. With the exception of basic information, the department may withhold 
report number 140955 under section 552.108(a)(l) of the Government Code and report 
number 1203 50 under section 5 52.108( a)(2) of the Government Code. The department may 
withhold the identifying information of the complainant in report number 140955 under 
section 552.101 of the Government Code in conjunction with the common-law informer's 
privilege. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Kenny More and 
Assistant Attorney General 
Open Records Division 

KJM/som 
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