
KEN PAXTON 
ATT ORN EY GENE RA L OF T EXAS 

January 8, 2016 

Ms. Cynthia Trevino 
Counsel for City of Pflugerville 
Denton, Navarro, Rocha, Bernal, Hyde & Zech, P.C. 
2500 West William Cannon Drive, Suite 609 
Austin, Texas 78745 

Dear Ms. Trevino: 

OR2016-00648 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 593687. 

The City of Pflugerville (the "city"), which you represent, received a request for all records 
involving the requestor and a named individual during a specified time period. You claim 
the submitted information is excepted from disclosure under sections 552.101, 552.103, 
and 552.108 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, we must address the city's obligations under section 552.301 of the Government 
Code, which prescribes the procedures a governmental body must follow in asking this office 
to decide whether requested information is excepted from public disclosure. See Gov't Code 
§ 552.301. Pursuant to section 552.301(e), a governmental body must submit to this office 
within fifteen business days of receiving an open records request (1) written comments 
stating the reasons why the stated exceptions apply that would allow the information to be 
withheld, (2) a copy of the written request for information, (3) a signed statement or 
sufficient evidence showing the date the governmental body received the written request, 
and ( 4) a copy of the specific information requested or representative samples, labeled to 
indicate which exceptions apply to which parts of the documents. See id.§ 552.301(e). The 
city received the request for information on October 12, 2015. Accordingly, the city was 
required to provide the information required by section 552.30l(e) by November 2, 2015. 
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While the city submitted some of the requested information within the fifteen-business-day 
time period as required by section 552.301(e), the city did not submit Exhibit H until 
November 3, 2015, after the fifteen-business-day deadline had passed. See id. 
§ 552.308(a)(l) (describing rules for calculating submission dates of documents sent via first 
class United States mail, common or contract carrier, or interagency mail). Accordingly, we 
conclude the city failed to comply with the procedural requirements mandated by 
section 552.301 of the Government Code with respect to Exhibit H. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with section 552.301 results in the legal presumption the requested information is 
public and must be released unless a compelling reason exists to withhold the information 
from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. 
App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 
(Tex. App.-Austin 1990, nq writ) (governmental body must make compelling 
demonstration to overcome presumption of openness pursuant to statutory predecessor to 
section 552.302); see also Open Records Decision No. 630 (1994). Generally, a compelling 
reason to withhold information exists where some other source oflaw makes the information 
confidential or where third-party interests are at stake. Open Records Decision No. 150 at 2 
(1977). Section 552.108 is discretionary in nature. This section serves to protect a 
governmental body's interests and may be waived; as a result, it does not constitute a 
compelling reason to withhold information. See Simmons, 166 S.W.3d at 350 
(section 552.108 is not compelling reason to withhold information under section 552.302); 
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 
at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to waiver). Accordingly, no portion of Exhibit H may be withheld 
under section 552.108 of the Government Code. We note, however, section 552.101 of the 
Government Code applies to portions of this information. Section 552.101 can provide a 
compelling reason to overcome the presumption of openness. Therefore, we will consider 
the applicability of section 552.101 to Exhibit H as well as the remaining information. 
Additionally, we will address your arguments under sections 552.103 and 552.108 for 
information timely submitted. 

Next, we note a portion of the submitted information consists of officers' body worn camera 
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code. 
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn 
camera recording. Section 1701.661(a) provides: 

A member of the public is required to provide the following information 
when submitting a written request to a law enforcement agency for 
information recorded by a body worn camera: 

(1) the date and approximate time of the recording; 
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(2) the specific location where the recording occurred; and 

(3) the name of one or more persons known to be a subject of the 
recording. 

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite 
information under section 1701.661(a). As the requestor did not properly request the body 
worn camera recordings at issue pursuant to chapter 1701, our ruling does not reach this 
information and it need not be released. 1 However, pursuant to section 1701.661 (b ), a 
"failure to provide all the information required by Subsection (a) to be part of a request for 
recorded information does not preclude the requestor from making a future request for the 
same recorded information." Id. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section552.101 of the Government Code also encompasses laws thatmake 
criminal history record information ("CHRI") confidential. CHRI generated by the National 
Crime Information Center or by the Texas Crime Information Center is confidential under 
federal and state law. Title 28, part 20 of the Code of Federal Regulations governs the 
release of CHRI states obtain from the federal government or other states. Open Records 
Decision No. 565 at 7 (1990). The federal regulations allow each state to follow its 
individual law with respect to CHRI it generates. Id. at 10-12. Section 411. 083 of the 
Government Code deems confidential CHRI the Department of Public Safety ("DPS") 
maintains, except DPS may disseminate this information as provided in chapter 411, 
subchapter F or subchapter E-1 of the Government Code. See Gov't Code § 411.083. 
Sections 411.083(b)(l) and 411.089(a) of the Government Code authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 
another criminal justice agency for criminal justice purposes. See id. § 411.089(b)(l). We 
note a Federal Bureau oflnvestigation ("FBI") number constitutes CHRI generated by the 
FBI. Upon review, we find the city must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. 

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, 
investigation, or prosecution of crime ... if: ( 1) release of the information would interfere 
with the detection, investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). 
A governmental body claiming section 552.108(a)(l) must reasonably explain how and why 
the release of the information at issue would interfere with law enforcement. See id. 
§§ 552.108(a)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). 

1As we are able to make this determination, we need not address the argument against disclosure of 
this information. 
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You state the information in Exhibits D, E, F, and G relates to pending criminal prosecutions. 
Based on this representation, we conclude the release of these exhibits would interfere with 
the detection, investigation, or prosecution of crime. See Houston Chronicle Pub! 'g Co. v. 
City of Houston, 531S.W.2d177, 186-87 (Tex. Civ. App.-Houston [14th Dist.] 1975) 
(delineating law enforcement interests present in active cases), writ ref'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). Therefore, section 552.108(a)(l) is applicable to these 
exhibits. 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code§ 552. l 08( c ). Basic information refers to 
the information held to be public in Houston Chronicle, and includes the identification and 
description of the complainant. See 531 S.W.2d at 186-88; Open Records Decision No. 127 
at 3-4 (1976) (summarizing types of information deemed public by Houston Chronicle). 
Thus, with the exception of basic information, which the city must release, the city may 
withhold Exhibits D, E, F, and Gunder section 552.108(a)(l) of the Government Code. 

The city argues the identifying information of the complainants in the basic information is 
excepted from disclosure under the common-law informer's privilege. Section 552.101 of 
the Government Code also encompasses the informer's privilege, which has long been 
recognized by Texas courts. Aguilar v. State, 444 S.W.2d 935, 937 (Tex. Crim. App. 1969); 
Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928). The informer's privilege 
protects from disclosure the identities of persons who report activities over which the 
governmental body has criminal or quasi-criminal law-enforcement authority, provided the 
subject of the information does not already know the informer's identity. See Open Records 
Decision No. 208 at 1-2 (1978). The informer's privilege protects the identities of 
individuals who report violations of statutes to the police or similar law-enforcement 
agencies, as well as those who report violations of statutes with civil or criminal penalties 
to "administrative officials having a duty of inspection or of law enforcement within their 
particular spheres." Open Records Decision No. 279 at 1-2 (1981) (citing 8 John H. 
Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. McNaughton rev. 
ed. 1961 )). The report must be of a violation of a criminal or civil statute. See Open Records 
Decision Nos. 582 at 2 (1990), 515 at 4 (1988). The privilege excepts the informer's 
statement only to the extent necessary to protect that informer's identity. Open Records 
Decision No. 549 at 5 (1990). We note the informer's privilege does not apply where the 
informant's identity is known to the individual who is the subject of the complaint. See Open 
Records Decision No. 208 at 1-2 (1978). The submitted information reveals the subject of 
the complaints knows the identity of the complainants. Accordingly, the city may not 
withhold any of the basic information under section 552.101 of the Government Code in 
conjunction with the common-law informer's privilege. 

In summary, the city must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with section 411.083 of the Government Code. 
Except for basic information, which must be released, the city may withhold the information 
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in Exhibits D, E, F, and Gunder section 552.108(a)(l) of the Government Code.2 The 
remaining information in Exhibit H must be released.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

.~~ 
Ramsey ,.{}barca 
Assistant Attorney General 
Open Records Division 

RAA/dls 

Ref: ID# 593687 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

2As our ruling is dispositive, we do not address the other arguments to withhold the information at 
issue, except to note basic information may not be withheld from public disclosure under section 552.103. See 
Open Records Decision No. 597 at 2-3 (1991). 

3We note the requestor has a special right of access to some of the information being released. Gov' t 
Code§ 552.023 . Accordingly, ifthe city receives another request for this same information from a different 
requestor, the city must again seek a ruling from this office. 




