
December 17, 2015 

Ms. Patricia Fleming 
Assistant General Counsel 

KEN PAXTON 
.-\TTOR;-.JEY GF>:l·:ll.AJ_. 01- 'I l.XAS 

'f'exas Department of(~riminal .Justice 
P.O. Box 4004 
Huntsville, Texas 77342 

Dear Ms. r:leming: 

OR2015-26610 

You ask \Vhether certain information is subject to required public disclosure under the 
Public lnformation Act (the "Act"), chapter 552 of the CJ0\rcrnme11t Code. Your request \Vas 
assignctl 11)# 591364. 

"l'hc Texas Department of Criminal Justice (the "department") rccci\·cd three requests ii·om 
the same requestor for information pertaining to certain conditions in department f'acilities. 
You claim the sub1nincd information is excepted from disclosure under section 552.103 of 
the (Jo\1crnment Code. Vle have considered the exceptio11 )'OU claim and rc\ricv.-·cd the 
submitted representative sample of information. 1 \\le have also received and considered 
co1nmcnts submitted by the requester . • ~ee Gov't Code§ 552.304 (pro\'iding that interested 
party may subinit \Vrittcn comments regarding \vhy information should or should not he 
released). 

lnitial!)r, we must address the rcqucstor's contention the department failed to comply \Vith 
its ten-business-da)' deadline under section 552.301(b) of the Government Code. S'ee id. 
§ 552.301(b). Section 552.301 of the Go\'ernment Code prescribes the procedures a 
go\'ernmc11tal body must follo\V in asking this office to decide v..rhether requested information 

·We assume lhc ·'rcpresenlative sample" of records sub1nitted to this office is 1ruly representative of 
the requested records as a \Vhole. See Open Record~ \)ccision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and thcreforc does not authorize the \Vithholding of, any other requested records to the 
cxlcnt lhat lhose records contain substantially di fTerent types of infonnation than that sub1nitted to this office. 
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is excepted from public disclosure. Id. § 552.301. Pursuant to section 552.301(b), a 
governmental body must ask for a decision from this office and state lhe exceptions that 
apply \Vi thin ten business days of receiving the \Vrittcn request. ,'lee id. § 552.301 (h). \\/e 
note this office docs not count the date the request \Vas received or holidays for tl1e purpose 
of calculating a governmental body's deadlines under the Act. You state the department 
received all three requests for information on September 28, 2015. 'I"hus, the department's 
ten-business-day deadline v.'aS October 12, 2015. This office received the information 
required by section 552.301(b) on October 9, 2015. Accordingly, \Ve find the department 
complied with section 552.301 of"the Government Code. 

Section 552.103 of the CJO\'ernmcnt c:ode provides as follows: 

(a) Information is excepted from lrequired public disclosure_] if it is 
information relating to litigation of a ci·vil or criminal nature to v-,rhich the 
state or a political subdi\'ision is or may be a party or to v-,rhich an officer or 
c1nploycc of the state or a political suhdi\'isio11, as a consequence of the 
person's o11ice or employment, is or may be a party. 

(c) I11formation rclati11g to litigation invoh.ring a governmental hody or an 
officer or e1np!oyee of a govcrn1ncntal bod)' is excepted fro1n disclosure 
under Subsection (a) onl)' if the litigation is pending or reaso11ably anticipated 
on the date that the rcquestor applies to the officer for public information for 
access to or duplication of the information. 

Id. § 552.103(a), (e). A governmental body has the burden of providing relevant facts and 
docu1ncnts to sho\v that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the inl"ormation at issue is related to that litigation. Univ. of1"ex. Law 
:5ch. v. Tex. J,egalFound., 958 S.\Jv'.2d479, 481 (rcx. App.-Austin 1997,orig. proceeding); 
Heardv. Jfouston Post C'o., 684 S.\V.2d 210, 212 (Tex. App.-Houston [ lst J)ist.I 1984, 
V-.·Tit re[d n.r.e.); Open lZecords Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). 

You state, prior to the department's receipt of the requests, a lav-.'suit against the department 
styled 1\1cC:vtlu1n v. Livingston, Cause :-.l"o. 3:12-c\1-02037, \Vas filed in the Llnited States 
J)istrict C:ou1t for the Northern l)istrict of 'J'cxas. You also state six other lawsuits arc 
currently pending against the department, all of \Vhich \Vere also filed prior to the instant 
requests. You further slate the submitted information is related to the pe11ding litigation 
because it pertains to the claims in the lav.,rsuits. lJpon rcvie\v of the submitted arguments 
and lhe information at issue, we find tJ1c Sllbmittcd information relates to litigation that \\/US 
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pending when the department recei\'ed the requests for information. Accordingly, the 
department ma~{ \.Vithhold the submitted information under section 552.103 of the 
Government c:ode. 

\Ve note once information has been obtained byr all parties to the pending litigation through 
discovery or otherwise, no section 552.103(a) interest exists with respect to that information. 
See Open Records l)ecision :-Jos. 349 ( 1982), 320 ( 1982). Thus, information that has either 
been obtained ±torn or pro\'ided to the opposing parties in the pending litigation is not 
excepted from disclosure under section 552.103(a), and it must be disclosed. Further, the 
applicability or section 552.103(a) ends once the litigation has been concluded. Attorney 
General Opinion M\\7-575 (1982); Open Records J)ccision No. 350 ( l 982). 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; there10re, this ruling must not be relied upon as a previous · 
determination regarding any other information or any' other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our V•iebsite at http://\vwv-.'.texasatto1ncvgcneral.go\'/opcn/ 
9rl, .. ruling in10.shtn1!, or call the Of6ce of the Attorney (Jeneral's ()pen (Jovernment 
Hotline, toll free, at (877) 673-6839. Questions concerning the allo\.vable cl1arges for 
providing public information under the Act may be directed to the ()fficc of the Attorney 
General, toll free, at (888) 672-6787, 

Sincerely, 

"Mili Gosar 
Assistant Attorney General 
Open Ilecords Division 

MG/akg 

Ref: ID# 591364 

Enc. Submitted documents 

c: Ilequestor 
(v..1/0 enclosures) 


