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Dear Ms. Folsom:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 582786 (GC No. 22546).

The City of Houston (the “city”) received a request for radio transmissions for specified
channels for a specified period of time. The city claims the requested information is
excepted from disclosure under section 552.101 of the Government Code. We have
considered the claimed exception and reviewed the submitted information. We have also
considered comments submitted by a representative of the requestor. See Gov’'t Code
§ 552.304 (interested party may submit comments stating why information should or should
not be released).

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov't Code § 552.101. Section 552.101 encompasses information protected by other
statutes. As part of the Texas Homeland Security Act (the "HSA™). sections 418.176
through 418.182 were added to chapter 418 of the Government Code. These provisions
make confidential certain information related to terrorism. Section 418.176(a) of the
Government Code provides as follows:

Information is confidential if the information is collected, assembled. or
maintained by or for a governmental entity for the purpose of preventing,
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detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting agency.
Or an emergency services agency:

(2) relates to a tactical plan of the provider: or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers. of the provider].]

Id. § 418.176(a). Section 418.181 of the Government Code provides as follows:

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

Id. § 418.181. The fact that information may relate to a governmental body's security
concerns does not make the information per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
ofits protection). Furthermore, the mere recitation by a governmental body of a statute’s key
terms is not sufficient to demonstrate the applicability of a claimed provision. As with any
exception to disclosure. a governmental body asserting one of the confidentiality provisions
of the HSA must adequately explain how the responsive records fall within the scope of the
claimed provision. See Gov't Code § 552.301(e)(1)(A) (governmental body must explain
how claimed exception to disclosure applies).

The submitted information consists of radio transmission responses of the city’s fire
department to situations involving flood rescues and fires. The city asserts this information
is confidential under section 418.176(a) because it “identifies the technical details regarding
the [c]ity’s response protocols and staffing in emergency situations involving floods. water
rescues and evacuations™ and argues its release “could provide a terrorist with details
regarding the [c]ity’s response systems|,| leaving the [c]ity vulnerable to terroristic attacks
and compromised rescue operations.” The city also asserts the department’s radio
communication system is a critical infrastructure because it “is a critical public asset needed
to aid the [c]ity’s first responders in effectively delivering public safety services to its
citizens™ and argues the submitted recordings are confidential under section 418.181 because
they contain technical details of that system. However. upon review, we find the city has
failed to establish this information was created for the purpose of preventing, detecting,
responding to, or investigating an act of terrorism or related criminal activity: that it relates
to the staffing requirements or tactical plan of an emergency response provider: or that it
consists of a list or compilation of pager or telephone numbers of an emergency response
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provider. Thus, the city has not established the recordings are confidential under
section 418.176(a) of the Government Code. We also find the city has not demonstrated the
requested information identifies technical details of particular vulnerabilities of critical
infrastructure to an act of terrorism for purposes of section 418.181. Thus. the city has also
not demonstrated the applicability of section 418.181 to any of the submitted information.
Accordingly, the city may not withhold any of the submitted information under
section 552.101 of the Government Code in conjunction with section 418.176(a) or 418.181
of the Government Code.

Section 552.101 of the Government Code also encompasses section 143.1214 of the Local
Government Code, which provides, in part, as follows:

(b) The department shall maintain an investigatory file that relates to a
disciplinary action against a fire fighter or police officer that was overturned
on appeal, or any document in the possession of the department that relates
to a charge of misconduct against a fire fighter or police officer. regardless
of whether the charge is sustained. only in a file created by the department for
the department’s use. The department may only release information in those
investigatory files or documents relating to a charge of misconduct:

(1) to another law enforcement agency or fire department:

(2) to the office of a district or United States attorney: or

(3) in accordance with Subsection (c¢).
(¢) The department head or the department head’s designee may forward a
document that relates to a disciplinary action against a fire fighter or police
officer to the [civil service] director or the director’s designee for inclusion
in the fire fighter’s or police officer’s personnel file maintained under

Sections 143.089(a)-(f) [of the Local Government Code] only if:

(1) disciplinary action was actually taken against the fire fighter or
police officer:

(2) the document shows the disciplinary action taken: and

(3) the document includes at least a brief summary of the facts on
which the disciplinary action was based.

Local Gov't Code § 143.1214(b)-(c). The city argues the submitted information is
confidential under section 143.1214 because it pertains to a pending investigation of city
firefighters by the department’s Internal Affairs Division. However. the requestor
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specifically requested the recordings at issue, and the city maintains them independently from
the personnel files of the firefighters at issue. The city may not engraft the confidentiality
afforded to records under section 143.1214 to records that exist independently of the internal
files. Thus, the submitted information is not confidential under section 143.1214 of the
Local Government Code, and the city may not withhold it under section 552.101 of the
Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in /ndustrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Upon review, we find none of the submitted information satisfies the
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, we
conclude none of the submitted information is confidential under common-law privacy. and
the city may not withhold any of it under section 552.101 on that ground. Therefore, the city
must release the submitted information to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free. at (888) 672-6787.

Sincerely,

James}l.. Coggeshall
Assisfant Attorney General
Open Records Division

JLC/cbz
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