KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 10, 2015

Mr. Matthew L. Grove
Assistant County Attorney
County of Fort Bend

401 Jackson Street, 3rd Floor
Richmond, Texas 77469

OR2015-14015
Dear Mr. Grove:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act’), chapter 552 of the Government Code. Your request was
assigned ID# 571011.

The Fort Bend County Sheriff’s Office and Fort Bend County Constable Precinct 3
(collectively the “county”) received three requests from two requestors for various categories
of information, including the personnel files and information regarding the termination of
named former deputies, as well as specified communications. You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.115 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note the submitted information contains peace officers’ Texas Commission on
Law Enforcement (“TCOLE”) identification numbers. In Open Records Decision No. 581
(1990), this office determined certain computer information, such as source codes,
documentation information, and other computer programming, that has no significance other
than its use as a tool for the maintenance, manipulation, or protection of public property is
not the kind of information made public under section 552.021 of the Government Code. We
understand an officer’s TCOLE identification number is a unique computer-generated
number assigned to peace officers for identification in the commissioner’s electronic
database, and may be used as an access device number on the TCOLE website. Accordingly,
we find the officers’ TCOLE identification numbers in the submitted information do not
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constitute public information under section 552.002 of the Government Code. Therefore,
the TCOLE identification numbers are not subject to the Act and need not be released to the
requestor.

Next, we address your representations with regard to the portion of one of the present
requests that seeks access to e-mails. You state the county may have information responsive
to the requests that exists only as backup data on magnetic tapes. You explain e-mail
messages more than one year old are deleted and not maintained on the user’s hard drive and
such information exists only as backup data on magnetic tapes, unless the user personally
archives the information. We note computer software programs generally keep track of the
location of files by storing the location of data in the “file allocation table™ (FAT) of a
computer’s hard disk. The software then displays the file as being in a specific storage
location. Usually, but not always, when a file is “deleted,” it is not actually deleted, but the
display of its location is merely shown to be moved to a “trash bin” or “recycle bin.” Later,
when files are “deleted” or “emptied” from these “trash bins,” the data is usually not deleted,
but the location of the data is deleted from the FAT. Some software programs immediately
delete the location information from the FAT when a file is deleted. Once the location
reference is deleted from the FAT, the data may be overwritten and permanently removed.
Thus, based on your representations, we understand you to state the locations of any
“deleted” e-mails have been deleted from the FAT systems of the county’s computers. We
therefore conclude any such e-mails were no longer “maintained” by the county at the time
of the present requests and do not constitute public information subject to disclosure under
the Act. See id. §§ 552.002 (public information consists of information collected, assembled,
or maintained by or for governmental body in connection with transaction of official
business), .021; Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex. Civ. App.—San Antonio 1978, writdism’d). Thus, the Act does not require the county
to release any such information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i] nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime. . . if. . . release of the information would interfere with the detection.
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must reasonably explain how and why this exception
is applicable to the information at issue. See id. §§ 552.108(a)(1), .301 (e)(1)(A); see also
Ex parte Pruirt, 551 S.W.2d 706 (Tex. 1977). We note section 552.108 is generally not
applicable to the records of an internal affairs investigation that is purely administrative in
nature and does not involve the investigation or prosecution of crime. See City of Fort
Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002. no pet.): Morales v. Ellen, 840
S.W.2d 519 (Tex. App. —El Paso 1992. writ denied) (statutory predecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution); see also Open Records Decision No. 350 at 3-4 (1982).
However, section 552.108 may be invoked by any proper custodian of information relating
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to a pending investigation or prosecution of criminal conduct. See Open Records Decision
No. 474 at 4-5 (1987).

You state, and provide documentation supporting, the Fort Bend County Constable
Precinct 3 objects to release of the information in Exhibits C and D because release of the
information would interfere with an open and pending criminal investigation. Based upon
this representation, we conclude the release of such information will interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Accordingly, we find the county may withhold Exhibits C and D
under section 552.108(a)(1) of the Government Code.'

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information protected by other statutes,
such as section 301.081 of the Labor Code, which governs the release of employment
information held by the Texas Workforce Commission (the “commission™). Section301.081
provides in pertinent part as follows:

(a) Each employing unit shall keep employment records containing
information as prescribed by the commission and as necessary for the proper
administration of this title. The records are open to inspection and may be
copied by the commission or an authorized representative of the commission
at any reasonable time and as often as necessary.

(b) The commission may require from an employing unit sworn or unsworn
reports regarding persons employed by the employing unit as necessary for
the effective administration of this title.

(c) Employment information obtained or otherwise secured under this section
may not be published and is not open to public inspection, other than to a
public employee in the performance of public duties, except as the
commission considers necessary for the proper administration of this title or
as provided by commission rule and consistent with federal law.

Labor Code § 301.081(a)-(c). Upon review, we find none of the information at issue
consists of employment records for purposes of section 301.081 of the Labor Code.
Accordingly, none of the remaining information may be withheld under section 552.101 of
the Government Code on this basis.

'As our ruling is dispositive, we need not address your remaining agruments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses section 1701.454 of the
Occupations Code, which governs the public availability of information submitted to TCOLE
under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides as
follows:

(a) All information submitted to the [TCOLE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other
person may not release information submitted under this subchapter.

Occ. Code § 1701.454. The submitted information includes information that was submitted
to TCOLE pursuant to subchapter J of chapter 1701 of the Occupations Code. Furthermore,
the submitted F-5 forms do not indicate the deputies at issue resigned or were terminated due
to substantiated incidents of excessive force or violations of the law other than traffic
offenses. Therefore, the county must withhold the submitted F-5 forms, which we marked,
under section 552.101 of the Government Code in conjunction with section 1701.454 of the
Occupations Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which deems confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. CHRI
means “information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Gov’t Code § 411.082(2). Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI that states obtain
from the federal government or other states. See Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to the CHRI
it generates. /d. at 10-12. Section 411.083 of the Government Code deems confidential
CHRI that the Department of Public Safety (“DPS”) maintains, except that DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov’'t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. See id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. § 411.090-.127.
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.101 of the Government Code in conjunction with Government Code
chapter 411, subchapter F. Upon review, we find some of the remaining information, which
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we have marked, constitutes confidential CHRI. Accordingly, the county must withhold the
marked CHRI under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code and federal law.> However. none of the remaining
information constitutes confidential CHRI; thus, the county may not withhold any of the
remaining information under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(“MPA”), subtitle B of title 3 of the Occupations Code, which governs release of medical
records. Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
we have marked constitutes records of the identity, diagnosis, evaluation, or treatment of a
patient by a physician that were created or are maintained by a physician. Accordingly, the
county must withhold the information we marked under section 552.101 of the Government
Code in conjunction with the MPA. However, we find you have not established any of the
remaining information consists of records of the identity, diagnosis, evaluation, or treatment
of a patient by a physician that are created or maintained by a physician or information
obtained from those records. Thus, none of the remaining information at issue is confidential

under the MPA, and the county may not withhold any of the remaining information under
section 552.101 on that basis.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.w.2d 668, 685 (Tex. 1976). In Morales v. Ellen, 840 S.W.2d 519
(Tex. App.—El Paso 1992, writ denied), the court addressed the applicability of the
common-law privacy doctrine to files of an investigation of allegations of sexual harassment.
The investigation files in Ellen contained individual witness statements, an affidavit by the
individual accused of the misconduct responding to the allegations, and conclusions of the
board of inquiry that conducted the investigation. Ellen, 840 S.W.2d at 525. The court
ordered the release of the affidavit of the person under investigation and the conclusions of
the board of inquiry, stating the public’s interest was sufficiently served by the disclosure of
such documents. /d. In concluding, the Ellen court held “the public did not possess a
legitimate interest in the identities of the individual witnesses, nor the details of their
personal statements beyond what is contained in the documents that have been ordered
released.” Id. Thus, if there is an adequate summary of an investigation of alleged sexual
harassment, the investigation summary must be released under Ellen, along with the
statement of the accused. However, the identities of the victims and witnesses of the alleged
sexual harassment must be redacted, and their detailed statements must be withheld from
disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982). However, when no
adequate summary exists, detailed statements regarding the allegations must be released, but
the identities of victims and witnesses must still be redacted from the statements. In either
case, the identity of the individual accused of sexual harassment is not protected from public
disclosure. We also note supervisors are generally not witnesses for purposes of Ellen,
except where their statements appear in a non-supervisory context.

Upon review, we find the submitted information contains an investigation of alleged sexual
harassment. This investigation contains an adequate summary of the investigation. The
summary is not confidential under section 552.101 in conjunction with common-law privacy;
however, information within the summary identifying the victim must be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.
See Ellen, 840 S.W.2d at 525. Thus, pursuant to section 552.101 in conjunction with
common-law privacy and the holding in Ellen, the county must withhold the identifying
information of the victim, which we have marked, within the adequate summary, and must
release the remainder of the adequate summary. Because there is an adequate summary, the
county must also withhold the remainder of the investigation at issue, which we have

marked, under section 552.101 in conjunction with common-law privacy and the holding in
Ellen.?

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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We note common-law privacy also protects other types of information. This office has
concluded some kinds of medical information are generally highly intimate or embarrassing.
See Open Records Decision No. 455 (1987). This office has also found personal financial
information not relating to a financial transaction between an individual and a governmental
body is generally intimate or embarrassing. See generally Open Records Decision Nos. 545
(1990) (deferred compensation information, participation in voluntary investment program,
election of optional insurance coverage, mortgage payments, assets, bills, and credit
history), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). This office has
also determined the public generally has a legitimate interest in public employment
and public employees, particularly those who are involved in law enforcement.
See Open Records Decision No. 444 at 6 (1986) (public has genuine interest in information
concerning law enforcement employee’s qualifications and performance and circumstances
of his termination or resignation).

Upon review, we find some of the information at issue satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the county must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy. However, we find none of the remaining information
atissue is highly intimate or embarrassing and of no legitimate public interest. Accordingly,
none of the remaining information may be withheld under section 552.101 on the basis of
common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]™ Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.
Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the county must
withhold the dates of birth we have marked under section 552.102(a) of the Government
Code.

Section 552.115 excepts from disclosure “[a] birth or death record maintained by the bureau
of vital statistics of the Texas Department of Health or a local registration official[.]”
Gov’t Code § 552.115(a). Section 552.115 is applicable only to information maintained by
the bureau of vital statistics or local registration officials. See Open Records Decision
No. 338 (1982) (finding that statutory predecessor to section 552.115 excepted only those
birth and death records which are maintained by the bureau of vital statistics and local

“The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental

body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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registration officials). Because section 552.115 does not apply to information held by the
county, the submitted birth certificates may not be withheld on this basis.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home addresses,
current and former home telephone numbers, emergency contact information, and social
security number of a peace officer, as well as information that reveals whether the peace
officer has family members, regardless of whether the peace officer complies with
section 552.024 or section 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2).
Section 552.117(a)(2) also encompasses a personal cellular telephone number, provided a
governmental body does not pay for the cellular telephone service. See Open Records
Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers
paid for by governmental body and intended for official use). But an individual’s personal
post office box number is not a “home address™ for purposes of section 552.117, and
therefore may not be withheld under section 552.117. See Open Records Decision No. 622
at 6 (1994) (purpose of section 552.117 is to protect public employees from being harassed
at home); see also Open Records Decision No. 658 at 4 (1998) (statutory confidentiality
provision must be express and cannot be implied).

In this instance, it is unclear whether the information we have marked pertains to currently
licensed peace officers as defined by article 2.12. Accordingly, if the individuals whose
information is at issue are currently licensed peace officers as defined by article 2.12, then
the county must withhold the information we have marked under section 552.117(a)(2) of
the Government Code; however, the county may only withhold the marked cellular telephone
numbers under section 552.117(a)(2) of the Government Code if the cellular telephone
service was not paid for by a governmental body. Otherwise, the county may not withhold
the information at issue under section 552.117(a)(2).

If the individuals whose information is at issue are not licensed peace officers, then their
personal information may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request this
information be kept confidential under section 552.024 of the Government Code.
Gov’t Code § 552.117(a)(1). As noted above, an individual’s personal post office box
number is not a “home address”™ for purposes of section 552.117. Section 552.117(a)(1) also
encompasses a personal cellular telephone number, provided a governmental body does not
pay for the cellular telephone service. See ORD 506 at 5-6. Whether a particular piece of
information is protected by section 552.117(a)(1) must be determined at the time the request
for it is made. See Open Records Decision No. 530 at 5 (1989). Consequently, the marked
information may only be withheld under section 552.117(a)(1) on behalf of a current or

*‘Peace officer” is defined by article 2.12 of the Texas Code of Criminal Procedure.
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former employee who made a request for confidentiality under section 552.024 prior to the
date on which the request for this information was made. Therefore, if the individuals whose
information is at issue are not currently licensed police officers but timely requested
confidentiality under section 552.024, the county must withhold the information we have
marked under section 552.117(a)(1) of the Government Code; however, the county may only
withhold the marked cellular telephone numbers under section 552.117(a)(1) of the
Government Code if the cellular telephone service was not paid for by a governmental body.
Otherwise, the county may not withhold the information at issue under section 552.117(a)(1).

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. The county must withhold the

motor vehicle record information we have marked under section 552.130 of the Government
Code.

Section 552.136 of the Government Code provides, “Notwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” /d. § 552.136(b);
see id. § 552.136(a) (defining “access device™). This office has determined insurance policy
numbers are access device numbers for purposes of section 552.136. Accordingly, the
county must withhold the information we have marked under section 552.136 of the
Government Code.

In summary, the officers’ TCOLE identification numbers are not subject to the Act and need
not be released to the requestor. The county may withhold Exhibits C and D under
section 552.108(a)(1) of the Government Code. The county must withhold (1) the marked
F-5 forms under section 552.101 of the Government Code in conjunction with
section 1701.454 of the Occupations Code; (2) the marked CHRI under section 552.101 of
the Government Code in conjunction with section 411.083 of the Government Code and
federal law; (3) the information we marked under section 552.101 of the Government Code
in conjunction with the MPA; (4) the information we marked under section 552.101 in
conjunction with common-law privacy and the holding in El/en; (5) the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy; and (6) the dates of birth we have marked under section 552.102(a) of the
Government Code. If the individuals whose information is at issue are currently licensed
peace officers as defined by article 2.12, then the county must withhold the information we
have marked under section 552.117(a)(2) of the Government Code; however, the county may
only withhold the marked cellular telephone numbers under section 552.117(a)(2) of the
Government Code if the cellular telephone service was not paid for by a governmental body.
If the individuals whose information is at issue are not currently licensed police officers but
timely requested confidentiality under section 552.024, the county must withhold the
information we have marked under section 552.117(a)(1) of the Government Code; however,
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the county may only withhold the marked cellular telephone numbers under
section 552.117(a)(1) of the Government Code if the cellular telephone service was not paid
for by a governmental body. The county must withhold the information we have marked
under sections 552.130 and 552.136 of the Government Code. The county must release the
remaining information that is subject to the Act.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Paige Lay

Assistant Attorney General
Open Records Division
PL/bhf

Ref: ID# 571011

Enc. Submitted documents

c: Requestors
(w/o enclosures)



