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April 15, 2015 The ruling you have requested has been

amended as a result of litigation and has
been attached to this document.

Ms. Kermi L. Butcher

Chief Counsel

Capital Metropolitan Transportation Authority
2910 East Fifth Street

Austin, Texas 78702

OR2015-07307

Dear Ms. Butcher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 352 of the Government Code. Your request was
assigned ID# 560124,

The Capital Metropolitan Transportation Authority (the “authority”) received a request for
a copy of the award information in relation to a specified request for proposal. along with
who bid and the price each manufacturer submitted. The authority states it will release some
of the requested information. The authonty does not take a position as to whether the
submitted information is excepted from disclosure under the Act. However, the authonty
states, and provides documentation showing, it notified New Flyer of Amenca, Inc. (“*New
Flyer™) of the authority’s receipt of the request for information and of New Flyer's ight to
submit arguments to this office as to why the requested information should not be released.
See Gov’t Code § 552.305(d). see also Open Records Decision No. 542 at 3 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We have
received comments from New Flyer objecting to the release of some of the submitted
information under sections 552.101, 552.104, and 552.110 of the Govermment Code.! We
have reviewed the submitted arguments and information.

'Although New Flyer also raises section 552.03 ] of the Government Code, we note there is no such
section in the Act,
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Initially, we note New Flyer objects to the disclosure of information the authority has not
submitted to this office for review. This ruling does not address information that was not
submitted by the authority and is limited to the information submitted as responsive by the
authority. See Gov’t Code § 552.301(e)(1 D) (governmental body requesting decision [rom
Attorney General must submit copy of specific information requested).

Section 552.110 of the Government Code protects the proprietary interests of private parties
by excepting from disclosure two types of information: trade secrets and commercial or
financial information the release of which would cause a third party substantial competitive
harm. Section 552.110(a) of the Government Code excepts from disclosure “[a] trade secret
obtained from a person and privileged or confidential by statute or judicial decision.” /d.
§ 552.110(a). The Texas Supreme Court has adopted the definition of trade secret from
section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763
(Tex. 1958); see ulso Open Records Decision No. 552 at 2 (1990). Section 757 provides a
trade secret is

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. [t may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not
simply information as to single or ephemeral events in the conduct of the
business . . . . A trade secret is a process or device for continuous use in the
operation of the business. . . . It may . . . relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 emt. b (1939); see also Huffines, 314 S.W.2d at 776. In
determining whether particular information constitutes a trade secret, this office considers
the Restatement’s definition of trade secret as well as the Restatement’s list of six trade
secret factors.” RESTATEMENT OF TORTS § 757 cmt. b. This office must accept a private
person’s claim for exception as valid under that branch if that person establishes a primu
Jacie case for exception and no argument is submitted that rebuts the claim as a matter of

*The following are the six factors that the Restatement gives as indicia of whether information
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2} the
extent to which it is known by employees and others involved in the company's business; (3) the extent of
measures taken by the company to guard the secrecy of the information; (4) the value of the information to the
company and its competitors; (5) the amount of effort or money expended by the company in developing the
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by

others. RESTATEMENT OF TORTS § 757 cmt. b see also Open Records Decision Nos. 319 at2 {(1982), 306 at 2
(1982), 255 at 2 (1980).
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law. ORD 552 at 5-6. However, we cannot conclude section 552.110(a) applies unless it has
been shown the information meets the definition of a trade secret and the necessary factors

have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983).

Section 552.110(b) excepts from disclosure “[cJommercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive hanm to the person from whom the information was obtained[.]”
Gov't Code § 552.110(b). Section 552.110(b) requires a specific factual or evidentiary
showing, not conclusory or generalized allegations, substantial competitive injury would
likely result from release of the requested information. See Open Records Decision No. 661
at 5-6 (1999) (business enterprise must show by specific factual evidence release of
information would cause it substantial competitive harm).

New Flyer contends some portions of the information are commercial or financial
information, release of which would cause substantial competitive harm to New Flyer. Upon
review of New Flyer’s arguments under section 552.110(b), we conclude New Flyer has
established the release of its pricing information, which we have marked, would cause it
substantial competitive injury. Accordingly, the authority must withhold the information we
have marked under section 552.110(b).* However, we also find New Flyer has failed to
establish release of any of the remaining information would cause it substantial competitive
injury. See id. § 552.110(b). Therefore, the authority may not withhold the remaining
information under section 552.110(b) of the Government Code.

Next, New Flyer asserts its information constitutes trade secrets under section 552.110(a) of
the Government Code. Upon review, we conclude New Flyer has failed to demonstrate any
portion of the remaining information meets the definition of a trade secret, nor has it
demonstrated the necessary factors to establish a trade secret claim for this information. See
ORD 402 (section 552.110(a) does not apply unless information meets definition of trade
secret and necessary factors have been demonstrated to establish trade secret claim).
Therefore, the authority may not withhold any of the remaining information under
section 552.110(a) of the Government Code.

We understand New Flyer to assert some of the remaining information is confidential under
common-law privacy. Section 552.101 of the Govermment Code excepts from disclosure
“information constdered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of
common-law privacy, which protects information that is (1) highly intimate or
embarrassing. the publication of which would be highly objectionable to a reasonable
person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident

’As our ruling is dispositive, we need not address New Flyer’s remaining arguments against disclosure
of this information.
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Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be satisfied. /d. at 681-82. Types of information
considered intimate and embarrassing by the Texas Supreme Court are delineated 1n
Industrial Foundation. Id. at 683. However, the doctrine of common-law privacy protects
the privacy interests of individuals, not of corporations or other types of business
organizations. See Open Records Decision Nos. 620 (1993) (corporation has no right to
privacy), 192 (1978) (right to privacy is designed primarily to protect human feelings and
sensibilities, rather than property, business, or other pecuniary interests); see also Rosen v.
Matthews Constr. Co., 777 S.W.2d 434 (Tex. App.—Houston [14th Dist.] 1989)
(corporation has no right to privacy (citing United States v. Morton Salt Co., 338 U.S. 632,
652 (1950))), rev 'd on other grounds, 796 S.W.2d 692 (Tex. 1990). Upon review, we find
none of the remaining information satisfies the standard articulated by the Texas Supreme
Court in Indusirial Foundation. Accordingly, the remaining information is not confidential

under common-law privacy, and the authority may not withhold it under section 552.101 on
that ground.

New Flyer also argues some of the remaining information is excepted from disclosure under
section 552.104 of the Government Code. Section 552.104 excepts from disclosure
information that, if released, would give an advantage to a competitor or bidder. Gov’t Code
§ 552.104. However, section 552.104 is a discretionary exception that protects only the
interests of a govemmental body, as distinguished from exceptions that are intended to
protect the interests of third parties. See Open Records Decision Nos. 592 (1991) (statutory
predecessor to section 552.104 designed to protect interests of a governmental body in a
competitive situation, and not interests of private parties submitting information to the
government), 522 (1989) {(discretionary exceptions in general). The authority did not assert
section 552.104. Therefore, the authority may not withthold any of the information at issue
pursuant to that section. See ORD 592 (governmental body may waive statutory predecessor
to section 552.104).

To conclude, the authority must withhold the information we have marked under
section 552.110(b) of the Government Code. The authority must release the remaining
information.

Thas letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmenlal body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attomney General’s Open Government
Hotline, toll free, at (877} 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attomey
General, toll free, at (888) 672-6787.

Sincerely,

4Z o .
/
Rustam Abedinzadeh

Assistant Attorney General
Open Records Division

RA/dls
Ref: 1ID# 560124
Enc. Submitted documents

c: Requestor
(w/o enclosures)

New Flyer of America, Inc.

c¢/a Mr. Andrew P. Vickers
Hobmann, Taube & Summers, L.L.P.
100 Congress Avenue, 18th Fioor
Austin, Texas 78701

{w/o enclosures)



Filed in The District Court
of Travis County, Texas

FEB 132017

a__\. ‘»
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Cause No. D-1-GN-15-001642 ,
NEW FLYER OF AMERICA INC,, IN THE DISTRICT COURT OF
Plaintiff, ) v
V. ‘
126th JUDICIAL DISTRICT

GENERAL OF TEXAS, and CAPITAL
METROPOLITAN TRANSPORTATION
AUTHORITY,

§
§
§
HON. KEN PAXTON, ATTORNEY §
§
§
§
Defendants. §

TRAVIS COUNTY, TEXAS

- AGREED FINAL JUDGMENT v
This cause is an action undef the Public Information Act (P1A), Tex. Gov't Code

/

ch. 552, in which New Flyer of America Inc. (“New Flyer"), sought to withhold certain '

information which is in the possession of the Oapital,Metropolitnn Transportation
| Authority ~(Capitt_a.l Metro) from public disclosure. Alkl matters in controversy Between
Plaintiff, New Flyer, and Defendants, Ken Paxton, Attorney General of Texas (Attorney
General), and Capital . Metro arising out of this lawsuit have been resolved by a
Settlement Agreement, a copy of which is attached hereto as Exhibit “A”, and the parties
agree tothe entry and filing of this Agreed Final Judgment. |
The Attorney General represents to the Court that, in compliance with Tex. Gov't
Code § 552.325(c), the Attorney General sent certified letters to the requestors, Mr.
Steve Kratzer and Mr. Ben Grunat, on 4@_@;449,_3_9’___, 2017, informing
them of the setting of this matter on the uncontested docket on this date. The
requestors were informed of the parties’ agreement that Capital Metro will withhold the
ciesignated portions of the information at issue. The requestors were also informed of

their right to intervene in the snit to contest the withholding of this information.

031388-61495/4816-0320-7488.1-61495/4816-0320-7486.1

| Velva L. Price, DistrickClerk




.
Verification of the certified mailing of the letter is attached to this judgment as Exhibit
"B." ‘ '

Neither requestor has filed a plea in intervention. Texas Government Code
section 552.325(d) requires the Court to allow a requestor a reasonable period to
intervene;fter notice is attenipted by the Attorney General.

After éonsidering the agreement of the parties and the law, the Court is of the
opinion that entry of an agreed final judgment is appropriate, disposing‘ of all claims
between these parties. »

IT IS THEREFORE ADJUDGED, ORDERED AND DECLARED THAT:

1. New Flyer, the Attornéy General, and Capital Metro have agreed that in -
accordance with the PIA and under the facts presented, designated portions of the
‘information at issue, which is éontained in a bid from New Flyer to Capital Metro, is
excepted lfrom disclosure pursuant to Texas Government Code section 552.104.
Pursuant to Texas Government Code section 552.104, Capital Metro will redact the bid
in conformity with the redactions proposed by New Flyer on June 20, 2016,

2, Attorney General Letter Rulings OR2015-07307 and OR2015-07385 shall not be
relied on as a previous determinations, ‘

3 All court costs and attomey fees are taxed agamst the parties incurring the same;
4. All relief not expressly granted is denied; and ‘

5.  This Agreed Final Judgment finally disposes of all claims that are the subjgci: of
this lawsuit between New F]yer the Attorney General, and Capital Metro and is a final

judgment.

SIGNED the { ; day of f Mcf , 2017.

031388-61495/4816-0320-7488.1-61495/4816-0320-7488. | A %

Feesiffle Stwwee
KARIN CRUMP
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KIMBERLY FUCHS v

State Bar No. 240

Assistant Attorney General
Administrative Law Division

P. O. Box 12548, Capitol Station
Austin, Texas 78711-2548 |
Telephone: (512) 475-4195
Facsimile: (512) 320-0167

Email: kimberly.fuchs@oag,texas.gov

ATTORNEY FOR DEFENDANT, KEN PAXTON

Waller Lansden Dortch & Davis, LLP
100 Congress Avenue, 18th Floor
Austin, Texas 78701

Telephone: (512) 685-6400
Facsimile: (512) 685-6417 :
E-mail: paul.matula@wallerlaw.com
E-mail: Andrew.vickers@wallerlaw.com

ATTORNEY FOR FF NEW FLYER

77 M

C.ROBERTHEATH

State Bar No. 09347500

Bickerstaff Health Delgado Acosta LLP
3711 South MoPac Expressway
Building One, Suite 300

Austin, Texas 78746

Telephone: (512) 472-8021

031328-61495/481 6o0320~748!.l-6|195[“!6-0320-7488.1






Cause No. D-1-GN-15-001642 |
IN THE DISTRICT COURT OF

NEW FLYER OF AMERICA INC.,, §

Plaintiff, §

§

V. §

. , § TRAVIS COUNTY, TEXAS

HON. KEN PAXTON, ATTORNEY - §

GENERAL OF TEXAS, and CAPITAL §

METROPOLITAN TRANSPORTATION §

AUTHORITY, §
Defendants. § 126th JUDICIAL DISTRICT

SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is made by and between New Flyer of
America Inc. (“New Flyef"), Ken Paxton, Attorney Genei'al of Texas (the Attorney
General), and Capital Metropolitan Transportation Authority (Capital Metro)
collectively “parties”. This Agreement is made on the terms set forth below.

V Background |

This case is a challenge to Open Records Letter rulings OR2015-07307 and
OR2015-07385. New Flyer disputed the rulings as they apply to New Flyer's
information, and filed the above-styled lawsuit to preserve its rights under the PIA.

New Flyer submitted information and briefing to the Attorney General
establishing that some of its inforination is excepted from disclosure under Texas
Government Code section 552.104. Capital Metro and the Attorﬁey General agree to the
settlement.

Texas Govemh_ient Code section 552.325(c) allows the Attorney General to enter
into a settlement pursuant to which the information at issue in this lawsuit may be

withheld. The parties wish to resolve this matter without further litigation.

oaxaaﬂ-61495/4830-49u-8:56.1-6:495/4830-4§12-8256.1
: Page1of4
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‘ Terms
Fpr good and sufficient consideratibn, the receipt of which is acknowledged, the
 parties to this Agreement agree and stipulate that: |
1 New Flyer, the Attorney General, and Capital Métro have agreed that in
accordance with the PIA and under the facts presented, portions of the information at
issue, whxch is contained in a b1d from New Flyer to Capital Metro, and which has been
designated by New Flyer in writmg to the parties is excepted from dlsclosure pursuant
to Texas Government Code section 552.104. Pursuant to Texas Government Code
section 552.104, Capital Metro will redact the bid .in conformity with the redactions
proposed by New Flyer on June 20, 2016, prior to producing it to any third-party PIA
requestors. - |
2. New Flyer, Capital Metro, and the Attorney General agree to the entry of an
agréed final judgment, the form of which has been approved by each party’s attorney.
The agreed final judgment will be presented to the court for approval, on the
uncontested docket, with at least 15 days i:ﬁbr notice to the requestors.

3. The Attomevaeneral agrees that he will also notify the requestors, as
required by Tex. Gov't Code § 552.325(c), of the proposed settlement and of their rights
to intervene to contest New Flyer's right to have Capital Metro withhold the

information.

4.  Afinal judgment entered in this lawsuit after a requestor timely intervenes

will prevail over this Agi-eement to the extent of any conflict. |
5. Each party to this Agreement will bear their own costs, including attorney

fees relating to this litigation.

Page20f4



6. The terms of this Agreement are contractual and not mere recitals, and the
agreements. contained - herein and the mutual consideration transferred is to
compromise disputed claims fully, and nothing in this _Agreement shall be construed as
an admission of fault or liability, all fault and liability being expressly denied by all
parties to this Agreement.

7. New Flyer warrants that its undersigned representative is duly authorized
to executé this Agreement on its behalf and that its representative has read this
Agreement and fully understands it to be a compromise and settlement and release of all
claims that New Flyer has against the Attorney General and/or Capital Metro arising out
of the matters described in this Agreement. '

8. The Attorney General warrants that his undersigned representative is du]y
authorized to execute this Agreement on behalf of the Attorney Genéral and his
representative has read this Agreemept and fully understands it to be a compromise and
settlement and release of all claims that the Attorney General has against New Flyer
and/or Capital Metro arising out of the matters described in this Agreement.

0. Capital Metro warrants that its undersigned representative is duly
authorized to execute this Agreement on behalf of Capital Metro and its representative
bas read this Agreement and fully understands it to be a compromise and settlement
and release of all claims that Capital Metro has against New Flyer and/or the Attorney

General arising out of the matters described in this Agreemént.

031388-61495/4830-4912-8256.1-61455/4830-4912-8256.1
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» 10. This Agreement shall become effective, and be deemed to have been
executed, on the date on which the last of the undersigned parties sign this Agreement.

NEW FLYER OF AMERICA INC. - KEN PAXTON, ATTORNEY GENERAL
" OF TEXAS _

By:
name: Kimberly Fuchs

firm: Waller Lansden Dortch & Davis, title: Assistant Atto
- Administrative Law Division

Date: \/ Z,'-l/[ 7 Date: l/Z/Ll// / :/‘L

CAPITAL METROPOLITAN TRANSPORTATION
AUTHORITY

By: , C —

name: C. Robert Heath
title: Bickerstaff Heath Delgado

Acosta, LLP

Date: /-24.. 7

031988-61495/4830-4912-8256.1-61495/4B30-4912-8256.1
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Facsimile: (512) 320-5638
E~mail: bheath@bickerstaff.com

ATTORNEY FOR DEFENDANT CAPITAL METROPOLITAN
TRANSPORTATION AUTHORITY

031388-61495/4816-0320-7488.1-6 1495/48 16-0320-7488.1





