ATTORNEY GENERAL OF TEXAS

March 26, 2015

Mr. Craig Purifoy

Open Records Coordinator

Texas Department of Family and Protective Services
P.O. Box 149030

Austin, Texas 78714-9030

OR2015-05778

Dear Mr. Purifoy:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 557512 (DFPS ORR# 1222201409L).

The Texas Department of Family and Protective Services (the “department”) received a
request for the solicitation documents and the proposals of winning bidders for six specified
requests for proposals.! You state the department is releasing the requested solicitation
documents. Although you take no position as to whether the submitted information is
excepted from disclosure under the Act, you state release of this information may implicate
the proprietary interests of third parties. Accordingly, you state, and provide documentation
showing, you notified Adoption Covenant; Anderson-Cherokee Community Enrichment
Services; ACH Child and Family Services (“ACH”); BCFS Health and Human Services
(“BCFS”); Catholic Charities, Archdiocese of San Antonio, Inc.; and Child Care Centers of
El Paso of the request for information and of their right to submit arguments to this office
as to why the submitted information should not be released. See Gov’t Code § 552.305(d);

"You state the department sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing that if request for information is unclear, governmental body may ask requestor to
clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of'an unclear or over-broad request
for public information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).
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see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in the Act in certain circumstances). We have received comments from BCFS.
We have considered the submitted arguments and reviewed the submitted information.

Initially, we note ACH’s information was the subject of a previous request for information,
in response to which this office issued Open Records Letter No. 2014-11792 (2014). In that
ruling, we held the department must release ACH’s information to the requestor. We have
no indication the law, facts, or circumstances on which the prior ruling was based have
changed. Accordingly, the department must continue to rely on Open Records Letter
No. 2014-11792 as a previous determination and release the information at issue in
accordance with that ruling. See Open Records Decision No. 673 at 6-7 (2001) (so long as
law, facts, and circumstances on which prior ruling was based have not changed, first type
of previous determination exists where requested information is precisely same information
as was addressed in prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes information is or is not excepted from disclosure).

Next, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice to submit its reasons, if any, as to why information
relating to that party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of the
date of this letter, we have only received arguments from BCFS. Thus, we find the
remaining third parties have failed to demonstrate they have a protected proprietary interest
in any of the submitted information. See id. § 552.110(a)—~(b); Open Records Decision
Nos. 661 at 5-6 (1999), 552 at 5 (1990), 542 at 3. Accordingly, the department may not
withhold the submitted information on the basis of any proprietary interests any of the
remaining third parties may have in the information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”® Gov’t
Code § 552.101. This section encompasses information that other statutes make confidential.
Section 6103 of title 26 of the United States Code makes certain federal tax returns and tax
return information confidential. See 26 U.S.C. § 6103(a); see also id. § 6103(b)(1)~2)
(defining “return” and “return information”). However, section 6104 of title 26 provides for
the disclosure of tax returns in certain situations:

(d) Public inspection of certain annual returns][.]--

(1) In general.--In the case of an organization described in
subsection (c) or (d) of section 501 and exempt from taxation under

*The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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section 501(a) or an organization exempt from taxation under
section 527(a) --

(A) a copy of --

(i) the annual return filed under section 6033 . . . by
such organization,

shall be made available by such organization for
inspection during regular business hours by any
individual at the principal office of such organization
and . ..

(B) upon request of an individual made at such principal
office . . ., a copy of such annual return . . . shall be provided
to such 1nd1v1dua1 without charge other than a reasonable fee
for any reproduction and mailing costs.

(2) 3-year limitation on inspection of returns.--Paragraph (1) shall
apply to an annual return filed under section 6011 or 6033 only
during the 3-year period beginning on the last day prescribed for
filing such return (determined with regard to any extension of time for
filing).

1d. § 6104(d)(1)+2); see 26 C.F.R. § 301.6104(d)-1(a). Thus, a section 501(c) or (d)
tax-exempt organization must generally make its annual returns available for public
inspection for a period of three years from the last day prescribed for filing.

We note the submitted information contains tax returns and return information. This
information includes Form 990 and Form 990-T tax returns that were filed by a
section 501(c) tax-exempt organization. We note the submitted information reflects some
of these tax returns were filed less than three years prior to the date of the department’s
receipt of the instant request for information. Therefore, those tax returns are generally
subject to public disclosure pursuant to section 6104 of title 26 of the United States Code.
The remaining tax returns at issue, which we have marked, reflect their filing dates were
more than three years prior to the date the department received the request for information.
Thus, the three-year inspection period has lapsed with regard to those returns, and the
requestor does not have a right of inspection under section 6104. Accordingly, the
department must withhold the Form 990 and Form 990-T tax returns we have marked under
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section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code. The submitted information also contains tax returns and return
information that are not subject to section 6104(d). Thus, Forms 4562 and 8879-EO, which
we have marked, are also confidential under section 6103(a) of title 26 of the United States
Code, and the department must withhold this information pursuant to section 552.101 of the
Government Code on that basis.

BCFS contends some of its information is excepted from disclosure under section 552.101
of the Government Code in conjunction with section 261.201 of the Family Code.
Section 552.101 also encompasses information made confidential by section 261.201 of the
Family Code, which provides, in relevant part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under
[chapter 261 of the Family Code] and the identity of the person
making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under [chapter 261 of the
Family Code] or in providing services as a result of an investigation.

Fam. Code §261.201(a). Uponreview of BCFS’s arguments and the remaining information,
we find BCFS has failed to demonstrate any of its information consists of a report of alleged
or suspected abuse or neglect of a child made under chapter 261 or information used or
developed in an investigation of alleged or suspected child abuse or neglect under
chapter 261. See id §§ 101.003(a) (defining “child” for the purposes of this section as a
person under 18 years of age who is not and has not been married or who has not had the
disabilities of minority removed for general purposes), 261.001(1), (4) (defining “abuse’ and
“neglect” for purposes of chapter 261 of the Family Code). Accordingly, the department may
not withhold any of the submitted information under section 552.101 of the Government
Code in conjunction with section 261.201 of the Family Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. [Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
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intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Upon review, we find the information we have marked is highly intimate
or embarrassing and of no legitimate public concern. Accordingly, the department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device™). This office has determined
insurance policy numbers are access device numbers for purposes of section 552.136. Upon
review, we find the department must withhold insurance policy numbers, bank account
numbers, and routing numbers within the remaining information under section 552.136 of
the Government Code.

BCFS also contends some of its information is excepted under section 552.138(b)(4) of the
Government Code. Section 552.138 provides in relevant part:

(a) In this section:

(1) “Family violence shelter center” has the meaning assigned by
Section 51.002, Human Resources Code.

(2) “Sexual assault program” has the meaning assigned by
Section 420.003.

(3) “Victims of trafficking shelter center”” means:
(A) a program that:

(i) is operated by a public or private nonprofit
organization; and

(i) provides comprehensive residential and
nonresidential services to persons who are victims of
trafficking under Section 20A.02, Penal Code; or

(B) a child-placing agency, as defined by Section 42.002,
Human Resources Code, that provides services to persons
who are victims of trafficking under Section 20A.02, Penal
Code.
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(b) Information maintained by a family violence shelter center, victims of
trafficking shelter center, or sexual assault program is excepted from
[required public disclosure] if it is information that relates to:

(4) the provision of services, including counseling and sheltering, to
a current or former client of a family violence shelter center, victims
of trafficking shelter center, or sexual assault program(.]

Gov’t Code § 552.138(a), (b)(4). Section 552.138 applies only to information maintained
by a family violence shelter center, victims of trafficking shelter center, or sexual assault
program. See id. § 552.138. We note the information at issue is maintained by the
department, and not by a family violence shelter center, victims of trafficking shelter center,
or sexual assault program. Further, we find BCFS has failed to establish any of the
remaining information pertains to the provision of services, including counseling and
sheltering, to a current or former client of a family violence shelter center, victims of
trafficking shelter center, or sexual assault program. Accordingly, we find the department
may not withhold any of the information at issue under section 552.138 of the Government
Code.

In summary, the department must continue to rely on Open Records Letter No. 2014-11792
as a previous determination and release the information at issue in accordance with that
ruling. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the United States Code. The department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with common-law privacy.
The department must withhold insurance policy numbers, bank account numbers, and routing
numbers within the remaining information under section 552.136 of the Government Code.
The department must release the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/

*We note the remaining information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact the social security number of a living person
without the necessity of requesting a decision from this office under the Act. See Gov’t Code § 552.147(b).
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Kristi L. Godden

Assistant Attorney General
Open Records Division
KLG/cz

Ref: ID# 557512

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. George Cowden 11 Ms. Kari Stewart

General Counsel Catholic Charities, Archdiocese of San Antonio
BCFS 202 West French Place

Administrative & Foundation Offices San Antonio, Texas 78212

1506 Bexar Crossing (w/o enclosures)

San Antonio, Texas 78232
(w/o enclosures)

Mr. Gary Buff, Ed.D. Ms. Janette Maldonado-Johnson

ACH Child and Family Services Anderson-Cherokee Community Enrichment Services
3712 Wichita Street 913 North Jackson

Fort Worth, Texas 76119 Jacksonville, Texas 75766

(w/o enclosures) (w/o enclosures)

Mr. Al Velarde Ms. Merinda K. Condra

Child Crisis Center of El Paso Adoption Covenant

2100 North Stevens Street 1306 16™ Street

El Paso, Texas 79930 Lubbock, Texas 79401

(w/o enclosures) (w/o enclosures)




