
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

March 24, 2015 

Ms. Claudene Marshall 
Assistant General Counsel 
Texas A&M University System 
301 Tarrow Street, 61

h Floor 
College Station, Texas 77840-7896 

Dear Ms. Marshall: 

OR2015-05599 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 557324 (TAMU 14-821). 

Texas A&M University (the "university") received a request for copies of all responses to 
a specified RFP. Although the university takes no position as to whether the submitted 
information is excepted under the Act, you state release of the submitted information may 
implicate the proprietary interests of third parties. Accordingly, you state, and provide 
documentation showing, you notified Belmont Icehouse, L.L. C.; Concussion, L.L. C.; Fourth 
Quadrant, Inc. d/b/a Merge; Pavlov Agency; Richards Carlberg Inc. d/b/a Richards/Carlberg; 
Softway Solutions, Inc. ("Softway"); Stamats, Inc.; SunNet Solutions Corporation; and 
Web-Head Technologies, Inc. d/b/a Webhead ("Webhead") of the request for information 
and of the companies' right to submit arguments to this office as to why the submitted 
information should not be released. See Gov't Code§ 552.305(d); see also Open Records 
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental 
body to rely on interested third party to raise and explain applicability of exception in the Act 
in certain circumstances). We have received comments from Softway and Webhead. We 
have reviewed the submitted information and the submitted arguments. 

An interested third party is allowed ten business ·days after the date of its receipt of the 
governmental body's notice under section 552.305(d) to submit its reasons, if any, as to why 
information relating to that party should be withheld from public disclosure. See Gov't Code 
§ 552.305(d)(2)(B). As of the date of this letter, we have not received comments from any 
of the remaining third parties explaining why the submitted information should not be 
released. Therefore, we have no basis to conclude any of the remaining third parties has a 
protected proprietary interest in the submitted information. See id § 552.11 O; Open Records 
Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
information, party must show by specific factual evidence, not conclusory or generalized 
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allegations, release of requested information would cause that party substantial competitive 
harm), 552 at 5 (1990) (party must establishprimafacie case information is trade secret), 542 
at 3. Accordingly, the university may not withhold the submitted information on the basis 
of any proprietary interest the remaining third parties may have in the information. 

Softway argues section 552.110 of the Government Code for portions of its submitted 
information. Section 552.110 protects (1) trade secrets and (2) commercial or financial 
information the disclosure of which would cause substantial competitive harm to the person 
from whom the information was obtained. See Gov't Code § 552.1 lO(a)-(b). 
Section 552.1 lO(a) protects trade secrets obtained from a person and privileged or 
confidential by statute or judicial decision. Id. § 552.1 lO(a). The Texas Supreme Court has 
adopted the definition of trade secret from section 757 of the Restatement of Torts, which 
holds a trade secret to be: 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade 
secret, this office considers the Restatement's definition of trade secret as well as the 
Restatement's list of six trade secret factors. 1 This office must accept a claim that 

1The Restatement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: 

(I) the extent to which the information is known outside of [the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value of the information to [the company] and [its] competitors; 
( 5) the amount of effort or money expended by [the company] in developing the information; 
( 6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENTOFTORTS § 757 cmt. b; see Open Records Decision Nos. 319 at2 (1982), 306 at2 (1982), 255 
at 2 (1980). 
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information subject to the Act is excepted as a trade secret if a prima facie case for the 
exception is made and no argument is submitted that rebuts the claim as a matter oflaw. See 
ORD 552 at 5. However, we cannot conclude section 552.11 O(a) is applicable unless it has 
been shown the information meets the definition of a trade secret and the necessary factors 
have been demonstrated to establish a trade secret claim. Open Records Decision No. 402 
(1983). 

Softway argues portions of its submitted information constitute trade secrets under 
section 552.110( a). Upon review, we find Softway has failed to establish a prima facie case 
its information meets the definition of a trade secret and Softway has not demonstrated the 
necessary factors to establish a trade secret claim for its information. See ORD 402 
(section 552.11 O(a) does not apply unless information meets definition of trade secret and 
necessary factors have been demonstrated to establish trade secret claim); ORD 319 at 3 
(information relating to organization and personnel, professional references, market studies, 
qualifications, and pricing are not ordinarily excepted from disclosure under statutory 
predecessor to section 552.110). Further, we note pricing information pertaining to a 
particular proposal or contract is generally not a trade secret because it is "simply 
information as to single or ephemeral events in the conduct of the business,'' rather than "a 
process or device for continuous use in the operation of the business." See Restatement of 
Torts § 757 cmt. b (1939); Huffines, 314 S.W.2d at 776; ORDs 319 at 3, 306 at 3. 
Accordingly, none of the Softway's information may be withheld under section 552.1 lO(a) 
of the Government Code. 

Webhead argues its submitted information is excepted from disclosure under section 552.104 
of the Government Code. Section 552.104 excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Id. § 552.104. We note, 
however, that section 552.104 only protects the interests of a governmental body and does 
not protect the interests of a third party; therefore, we will not consider Webhead's claim 
under section 552.104. See Open Records Decision No. 592 at 9 (1991) (statutory 
predecessor to section 552.104 designed to protect interests of governmental body in 
competitive bidding situation, and not interests of private parties submitting information to 
government). 

Webhead also asserts section 552.150 for its submitted information. Section 552.150 of the 
Government Code provides that information held by a hospital district relating to a hospital 
district employee or officer is excepted from public disclosure provided (1) it is information 
that, if disclosed under the specific circumstances pertaining to the individual, could 
reasonably be expected to compromise the safety of the individual; and (2) the employee or 
officer makes a written application in accordance with section 552.150( a)(2) to the hospital 
district's officer for public information to have the information withheld from public 
disclosure under this section. Gov't Code § 552.150. Webhead has not demonstrated, 
however, and it is not otherwise clear to this office, how or why any information held by the 
university would be subject to section 552.150. Therefore, the university may not withhold 
any ofWebhead's submitted information under section 552.150 of the Government Code. 
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Webhead also asserts its information is protected from disclosure by section 552.153 of the 
Government Code. Section 552.153 protects proprietary records and trade secrets involved 
in certain partnerships under chapter 2267 of the Government Code and provides in part: 

(a) In this section, "affected jurisdiction," "comprehensive agreement," 
"contracting person," "interim agreement," "qualifying project," and 
"responsible governmental entity" have the meanings assigned those terms 
by [s]ection 2267.001. 

(b) Information in the custody of a responsible government entity that relates 
to a proposal for a qualifying project authorized under [ c ]hapter 2267 is 
excepted from the requirements of [the Act] if: 

( 1) the information consists of memoranda, staff evaluations, or other 
records prepared by the responsible governmental entity, its staff, 
outside advisors, or consultants exclusively for the evaluation and 
negotiation of proposals filed under [ c ]hapter 2267 for which: 

(A) disclosure to the public before or after the execution of an 
interim or comprehensive agreement would adversely affect 
the financial interest or bargaining position of the responsible 
governmental entity; and 

(B) the basis for the determination under Paragraph (A) is 
documented in writing by the responsible governmental 
entity; or 

(2) the records are provided by a contracting person to a responsible 
governmental entity or affected jurisdiction under [ c ]hapter 2267 and 
contain: 

(A) trade secrets of the contracting person; 

(B) financial records of the contracting person, including 
balance sheets and financial statements, that are not generally 
available to the public through regulatory disclosure or other 
means; or 

(C) other information submitted by the contracting person 
that, if made public before the execution of an interim or 
comprehensive agreement, would adversely affect the 
financial interest or bargaining position of the responsible 
governmental entity or the person. 
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Id. § 552.153(a)-(b). Section 2267.001(10) of the Government Code provides "qualifying 
project" means: 

(A) any ferry, mass transit facility, vehicle parking facility, port facility, 
power generation facility, fuel supply facility, oil or gas pipeline, water 
supply facility, public work, waste treatment facility, hospital, school, 
medical or nursing care facility, recreational facility, public building, or other 
similar facility currently available or to be made available to a governmental 
entity for public use, including any structure, parking area, appurtenance, and 
other property required to operate the structure or facility and any technology 
infrastructure installed in the structure or facility that is essential to the 
project's purpose; or 

(B) any improvements necessary or desirable to unimproved real estate 
owned by a governmental entity. 

Id. § 2267.001(10). 2 Further, section 2267.001 (11) provides that "responsible governmental 
entity" means "a governmental entity that has the power to develop or operate an applicable 
qualifying project." Id. § 2267.001(11). However, the university does not inform us, nor has 
Webhead established, the university is a "responsible governmental entity" as defined by 
section 2267.001 (11 ), nor how the information at issue relates to a proposal for a qualifying 
project authorized under chapter 2267 of the Government Code. Accordingly, we find the 
university may not withhold any portion ofWebhead's information under section 552.153 
of the Government Code. 

Portions of the submitted information appear to be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

As no further exceptions to disclosure have been raised, the university must release the 
submitted information in compliance with any applicable copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

2We note the 82nd Legislature created two versions of chapter 2267 of the Government Code. 
Section 552.153(a) refers to the version of chapter 2267 entitled "Public and Private Facilities and 
Infrastructure," which was added by Senate Bill 1048. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Abigail T. Adams 
Assistant Attorney General 
Open Records Division 

ATA/akg 

Ref: ID# 557324 

Enc. Submitted documents 

c: Requestor 

&&&iiiiU&.,,,Lt. 

(w/o enclosures) 

Mr. Steven L. Weitman 
Softway Solutions 
7324 Southwest Freeway, Suite 
1600 
Houston, Texas 77074 
(w/o enclosures) 

Ms. Juanita Gonzalez 
Web-Hed Technologies 
1710 North Main A venue 
San Antonio, Texas 78212 
(w/o enclosures) 

Mr. Drew Homgreen 
Belmont Ice House 
3116 Commerce Street, Suite D 
Dallas, Texas 75226 
(w/o enclosures) 
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Mr. Rich Hanson 
Stamats, Inc. 
615 Fifth Street SE 
Cedar Rapids, Iowa 52401 
(w/o enclosures) 

Mr. Justin Davis 
Merge Agency 
411 University Ridge, Suite 225 
Greenville, South Carolina 29601 
(w/o enclosures) 

Mr. Chuck Carlberg 
Richards Carlberg 
1900 West Loop South, Suite 1100 
Houston, Texas 77027 
(w/o enclosures) 
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Mr. Allen Wallach 
Concussion, LLC 
707 West Vickery Boulevard,# 103 
Fort Worth, Texas 76104 
(w/o enclosures) 

Ms. Sandy Huang 
Sunnet 
9990 Richmond A venue, Suite 180 
Houston, Texas 77042 
(w/o enclosures) 

Mr. Scott Kirk 
Pavlov Agency 
707 West Vickery Boulevard, 
Suite 103 
Fort Worth, Texas 7 6104 
(w/o enclosures) 


