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Potter County Courts Building
501 South Fillmore, Suite 5A
Amarillo, Texas 79101-2249

OR2015-04146
Dear Mr. McMillian:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 555088.

The 47th Judicial District Attorney’s Office (the “district attorney’s office”) received a
request for information pertaining to a specified case.' You state the district attorney’s office
released some of the requested information. You claim the submitted information is
excepted from disclosure under sections 552.101, 552.1085, 552.119, and 552.136 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such

'We note the district attorney’s office sought and received clarification of the information requested.
See Gov’t Code § 552.222 (providing if request for information is unclear, governmental body may ask
requestor to clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that
when a governmental entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad
request for public information, the ten-day period to request an attorney general ruling is measured from the
date the request is clarified or narrowed).

Post Office Box 12548, Austin, Texas 78711-2548 # (512) 463-2100 » www.texasattorneygeneral.gov

o
=3



Mr. Thomas L. McMillian- Page 2

as the Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code. See
Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

1d. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has determined the protection afforded
by section 159.002 extends only to records created by either a physician or someone under
the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). We have also found that when a file is created as the result of a hospital
stay, all the documents in the file relating to diagnosis and treatment constitute
physician-patient communications or “[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician.” Open
Records Decision No. 546 (1990). Upon review, we find most of the information in
Appendix C constitutes medical records. Accordingly, with the exception of the information
we have marked, the district attorney’s office must withhold Appendix C under
section 552.101 of the Government Code in conjunction with the MPA. However, we find
the information we have marked in Appendix C and the photographs in Appendix G do not
consist of medical records for the purpose of the MPA and may not be withheld under
section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses sections 772.118, 772.218,
and 772.318 of the Health and Safety Code. Chapter 772 of the Health and Safety
Code authorizes the development of local emergency communication districts.
Sections 772.118, 772.218, and 772.318 are applicable to emergency 9-1-1 districts
established in accordance with chapter 772. See Open Records Decision No. 649 (1996).
These sections make the originating telephone numbers and addresses of 9-1-1 callers that
are furnished by a service supplier confidential. /d. at 2. Section 772.118 applies to an
emergency communication district for a county with a population of more than two million.
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Section 772.218 applies to an emergency communication district for a county with a
population of more than 860,000. Section 772.318 applies to an emergency communication
district for a county with a population of more than 20,000.

You assert Appendix F contains the originating telephone numbers of 9-1-1 callers. Youdo
not inform us, however, whether Potter County (the “county”) is part of an emergency
communication district established under section 772.118, section 772.218, or
section 772.318 of the Health and Safety Code. Nevertheless, if the county is part of an
emergency communication district established under one of these sections, then, to the extent
the telephone numbers of the 9-1-1 callers were supplied by a 9-1-1 service supplier, the
district attorney’s office must withhold this information under section 552.101 of the
Government Code in conjunction with section 772,118, section 772.218, or section 772.318
of the Health and Safety Code. If the county is not subject to section 772.118,
section 772.218, or section 772.318, or if the telephone numbers were not supplied by a 9-1-1
service supplier, then the district attorney’s office may not withhold this information under
section 552.101 on the basis of section 772.118, section 772.218, or section 772.318 of the
Health and Safety Code. Regardless, we find the remaining information in Appendix F does
not consist of the originating telephone numbers of 9-1-1 callers and it may not be withheld
under section 552.101 on that basis.

Section 552.1085 of the Government Code provides, in pertinent part, the following:

(c) A sensitive crime scene image in the custody of a governmental body is
confidential and excepted from the requirements of Section 552.021 and a
governmental body may not permit a person to view or copy the image except
as provided by this section. This section applies to any sensitive crime scene
image regardless of the date that the image was taken or recorded.

Gov’t Code § 552.1085(c). For purposes of section 552.1085, “sensitive crime scene image”
means “a photograph or video recording taken at a crime scene, contained in or part of a
closed criminal case, that depicts a deceased person in a state of dismemberment,
decapitation, or similar mutilation or that depicts the deceased person’s genitalia.” See id.
§ 552.1085(a)(6). Upon review, we find the photographs at issue do not consist of sensitive
crime scene images for purposes of section 552.1085 of the Government Code and may not
be withheld on that basis.

Section 552.119 of the Government Code provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:
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(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Id. § 552.119. Under section 552.119, a governmental body must demonstrate, if the
documents do not demonstrate on their face, that release of the photograph would endanger
the life or physical safety of a peace officer. Upon review of your arguments, we find the
district attorney’s office has failed to demonstrate, and it is not apparent from our review of
Appendix H, that release of the photographs at issue would endanger the life or physical
safety of the peace officers. Accordingly, the district attorney’s office may not withhold
Appendix H under section 552.119 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license or permit, a motor vehicle title or registration, or a personal
identification document issued by an agency of Texas or another state or country is excepted
from public release.” Id. § 552.130(a). Upon review, we find the district attorney’s office
must withhold the license plate information we have marked in Appendix H under
section 552.130 of the Government Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
see id. § 552.136(a) (defining “access device™). Upon review, the district attorney’s office
must withhold the information we have marked in Appendix E under section 552.136 of the
Government Code.

In summary, with the exception of the information we have marked for release, the district
attorney’s office must withhold Appendix C under section 552.101 of the Government Code
in conjunction with the MPA. If the county is part of an emergency communication district
established under section 772.118, section 772.218, or section 772.318 of the Health and
Safety Code, then, to the extent the telephone numbers of 9-1-1 callers in Appendix F were
supplied by a 9-1-1 service supplier, the district attorney’s office must withhold these

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).



Mr. Thomas L. McMillian- Page 5

telephone numbers under section 552.101 of the Government Code in conjunction with
section 772.118, section 772.218, or section 772.318 of the Health and Safety Code. The
district attorney’s office must withhold the license plate information we have marked in
Appendix H under section 552.130 of the Government Code. The district attorney’s office
must withhold the information we have marked in Appendix E under section 552.136 of the
Government Code. The district attorney’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
y /ai\}
/Vl/@/ﬂ ErHe Lo
Megan G. Holloway
Assistant Attorney General
Open Records Division
MGH/cbz
Ref: ID#555088

Enc. Submitted documents

c: Requestor
(w/o enclosures)



