January 9, 2015

Mr. Evan Pierce-Jones

Former 35" Judicial District Attorney Pro Tem
Law Office of Evan Pierce-Jones

125 South Washington Street

San Angelo, Texas 76901

OR2015-00454
Dear Mr. Pierce-Jones:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 549716.

The Law Office of Evan Pierce-Jones on behalf of Brown County (the “county”) received
a request for all correspondence between the county and other parties with respect to its
involvement with a specified case, any files the county received or created pertaining to a
specified case, any statements obtained or made by any individual about initiating charges
against the requestor in the specitied case, and any billings prepared and submitted pertaining
to the specified case. The county received a second request for any documents and records
of any communication made by the special prosecutor in connection with the appointment
of a special prosecutor, investigation, and criminal charges brought against the requestor
from 2009 to the present. You state some information is not subject to the Act. You claim
the submitted information is excepted from disclosure under sections 552.103, 552.108,
552.111, and 552.137 of the Government Code. We have considered your arguments and
reviewed the submitted representative sample of information.! We have also received and
considered comments from the requestor and a third party. See Gov’t Code § 552.304

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(providing that interested party may submit comments stating why information should or
should not be released).

You assert some of the information is not subject to the Act. The Act is applicable only to
“public information.” See Gov’t Code §§ 552.002,.021. Section 552.002(a) defines “public
r information” as

| information that is written, produced, collected, assembled, or maintained
| under a law or ordinance or in connection with the transaction of official
business:

’ (1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;

‘ (B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
‘ writing, producing, collecting, assembling, or maintaining the
| information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Id. § 552.002. Section 552.002(a-1) also provides the following:

Information is in connection with the transaction of official business if the
information is created by, transmitted to, received by, or maintained by an
officer or employee of the governmental body in the officer’s or employee’s
official capacity, or a person or entity performing official business or a
governmental function on behalf of a governmental body, and pertains to
official business of the governmental body.

Id. § 552.002(a-1). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and, thus, is subject to the Act. Id
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Act also encompasses information a governmental body does not physically possess.
Information that is written, produced, collected, assembled, or maintained by a third party
may be subject to disclosure under the Act if a governmental body owns, has a right of
access, or spends or contributes public money for the purpose of writing, producing,
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collecting, assembling, or maintaining the information. Gov’t Code § 552.002(a)(2); see
Open Records Decision No. 462 at 4 (1987).

You state the information you have marked is not subject to the Act. Upon review, we find
the information at issue relates to the special prosecutor’s involvement with the specified
case. Thus, we find the information at issue constitutes “information that is written,
produced, collected, assembled, or maintained under a law or ordinance or in connection
with the transaction of official business™ by or for the county. See Gov’t Code § 552.002(a).
Therefore, we conclude the information at issue is subject to the Act and the county must
release such information, unless the information falls within an exception to public
disclosure under the Act.

We note the submitted information is subject to section 552.022 of the Government Code.
Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Id. § 552.022(a)(1). The submitted information is part of a completed investigation subject
to subsection 552.022(a)(1). The county must release this information pursuant to
subsection 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of the
Government Code or is made confidential under the Act or other law. See id. Although you
assert this information is excepted from disclosure under sections 552.103 and 552.111 of
the Government Code, these sections are discretionary and do not make information
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive -
section 552.103); Open Records Decision Nos. 542 at 4 (1990) (statutory predecessor to
section 552.103 may be waived), 470 at 7 (1987) (governmental body may waive statutory
predecessor to section 552.111 deliberative process); see also Open Records Decision
No. 665 at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the county may not
withhold the submitted information under sections 552.103 and 552.111. We will consider
your arguments under sections 552.108 and 552.137 of the Government Code for the
information that is subject to subsection 552.022(a)(1).

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. Gov’t Code § 108(a)(2). A governmental body claiming section 552.108(a)(2)
must demonstrate the requested information relates to a criminal investigation that has
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concluded in a final result other than a conviction or deferred adjudication. You state the
submitted information pertains to an investigation that concluded in a result other than
conviction or deferred adjudication. Therefore, we agree section 552.108(a)(2) is applicable
to the submitted information.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic “front-page” information held to be public in Houston Chronicle Publishing Co.
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127
(1976) (summarizing types of information considered to be basic information). Accordingly,
with the exception of basic information, the county may withhold the submitted information
under section 552.108(a)(2) of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

-

DanieT Olds

Assistant Attorney General
Open Records Division
DO/akg

Ref: 1D# 549716

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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Third Party
(w/o enclosures)

Mr. Michael B. Murray
District Attorney

35" Judicial District of Texas
200 South Broadway
Brownwood, Texas 76801
(w/o enclosures)




