g QEFICE OF THE ATTORNEY GENTRAL - STVTE OF TEXAS
JoHN CORNYN

September 22, 2000

Ms. Liza M. Crow

Waish, Anderson, Brown, Schulze
& Aldndge, P.C.

P. O. Box 460606

San Antonio, Texas 78246-0606

OR2000-3686
Dear Ms. Crow:

You ask whether certain information is subject to required public disclosure under the
Public Information Act, chapter 552 of the Government Code. Your request was assigned
ID# 138751,

The East Central Independent School District (the “district”), which you represent, received
a request for a copy of a written statement created by a named individual during a specified
time frame.! You claim that the information is excepted from disclosure under
sections 552.101 and 552.103 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted information. We have also considered arguments
submitted by the Teacher Retirement System of Texas.

Section 552,101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses information
protected by other statutes. Section 803.402 of the Government Code provides, in pertinent
part, that “records of members and beneficiaries of a retirement system . . . that are in the
custody of any retirement system . . . are confidential and not subject to disclosure and are
exempt from the public access provisions of Chapter 552.” Section 825.507 of the
Government Code provides, in relevant part, that “{iJnformation contained in records that are
in the custody of the retirement system concerning an individual member, retiree, annuitant,
beneficiary, or alternate payee is confidential under section 552.101, and may not be disclosed
in a form identifiable with a specific individual.” In the instant case, because the information
at issue is in the custody of the district and not the retirement system, sections 803.402
and 825.507 are inapplicable. Accordingly, the district may not withhold the requested
information under these statutes.

"The district informs us that it has released to the requestor the requested “projected salary cost for
superintendent’s school year 2000-2001.”
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The distnict also raises section 552.1001 in conjunction with privacy doctrines.
Section 552.101 encompasses common law privacy and excepts from disclosure private facts
about an individual. /ndustrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). Therefore, information may be withheld
from the public when (1) it is highly intimate and embarrassing such that its release would be
highly objectionable to a person of ordinary sensibilities, and (2) there is no legitimate public
interest in its disclosure. /d. at 685; Open Records Decision No. 611 at 1 (1992).

The constitutional right to privacy protects two interests. Open Records Decision No. 600
at 4 (1992) (citing Ramie v. City of Hedwig Village, 765 F.2d 490 (5th Cir. 1985), cert.
denied, 474 U.S. 1062 (1986)). The first is the interest in independence in making certain
important decisions related to the “zones of privacy” recognized by the United States
Supreme Court. Open Records Decision No. 600 at 4 (1992). The zones of privacy
recognized by the United States Supreme Court are matters pertaining to marriage,
procreation, contraception, family relationships, and child rearing and education. See i

The second interest is the interest in avoiding disclosure of personal matters. The test for
whether information may be publicly disclosed without violating constitutional privacy rights
involves a balancing of the individual’s privacy interests against the public’s need to know
information of public concern. See Open Records Decision No. 455 at 5-7 {1987) (citing
Fadjo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The scope of information considered
private under the constitutional doctrine is far narrower than that under the common law; the
material must concern the “most intimate aspects of human affairs.” See Open Records
Decision No. 455 at 5 (1987) (citing Ramie v. City of Hedwig Village, 765 F.2d 490, 492
(5th Cir. 1985), cert. denied, 474 U.S. 1062 (1986)).

This office has found that the following types of information are excepted from required
public disclosure under constitutional or common law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps), and personal financial
information not relating to the financial transaction between an individual and a governmental
body, see Open Records Decision Nos. 600 (1992), 545 (1990), and information concerning
the intimate relations between individuals and their family members. See Open Records
Decision No. 470 (1987). We do not consider the information at issue here to be protected
by either constitutional or common law privacy.

You argue that the some of the information at issue may be protected under the Social
Security Act. Social security numbers may be withheld in some circumstances under
section 552.101 of the Government Code. A social security number or “related record” may
be excepted from disclosure under section 552.101 in conjunction with the 1990 amendments
to the federal Social Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(1). See Open Records
Decision No. 622 (1994). These amendments make confidential social security numbers and
related records that are obtained and maintained by a state agency or political subdivision of
the state pursuant to any provision of law enacted on or after October 1, 1990. See id. We
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have no basis for concluding that the social security number in the file is confidential under
section 405(c)(2)(C)(viii)(I), and therefore excepted from public disclosure under section
552.101 on the basis of that federal provision. We caution, however, that section 552.352
imposes criminal penalties for the release of confidential information. Prior to releasing any
social security number information, you should ensure that no such information was obtained
or 1s maintained by the district pursuant to any provision of law, enacted on or after
October 1, 1990.

The district also raises section 552.103 of the Government Code. Section 552.103(a) excepts
from disclosure information relating to litigation to which a governmental body is or may be
a party. The governmental body has the burden of providing relevant facts and documents
to show that section 552.103(a) is applicable in a particular situation. In order to meet this
burden, the governmental body must show that (1) litigation is pending or reasonably
anticipated, and (2) the information at issue is related to that litigation, University of Tex.
Law Sch. v. Texas Legal Found., 958 S.W.2d 479 (Tex. App.--Austin 1997, no pet.); Heard
v. Houston Post Co., 684 SW.2d 210, 212 (Tex. App.--Houston {1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). Section 552.103 requires concrete
evidence that litigation may ensue. To demonstrate that litigation is reasonably anticipated,
the city must furnish evidence that litigation is realistically contemplated and is more than
mere conjecture. Open Records Decision No. 518 at 5 (1989). Whether litigation is
reasonably anticipated must be determined on a case-by-case basis. Open Records Decision
No. 452 at 4 (1986).

You have not supplied this office with any arguments or evidence in support of a claim under
section 552.103. As such, we have no basis upon which to make a decision under that
section. Therefore, the district may not withhold the submitted information under
section 552.103 of the Government Code. See also Gov’t Code § 552.301(e)(1)}(A)
(governmental body must submit written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld).

Finally, we note that if the former district employee has properly elected to have his social
security number kept confidential under section 552.024 of the Government Code, then the
district must withhold the social security number pursuant to section 552.117(1) of the
Government Code. See Open Records Decision Nos. 622 (1994), 455 (1987).

In summary, the district may not withhold the submitted information under either
section 552.101 or 552.103. The district must release any social security number information
unless it is expressly made confidential under any provision of law enacted on or after
October 1, 1990, or unless the employee has made a proper election to keep his social
security number confidential under sections 552.024 and 552.117(1).

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.
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This ruling triggers important deadiines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the fuil
benefit of such an appeal, the governmental body must file suit within 10 calendar days. /d.
§ 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling. /d.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records: 2)
notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
bedy’s intent to challenge this letter ruling in court. If the governmental body fails to do
one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,

at 877/673-6839. The requestor may also file a complaint with the district or county attorney.
Id. §552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental body.
Id. § 552.321(a), Texas Department of Public Safety v. Gilbreath, 842 S'W .2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to the General Services Commission
at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

T

Amanda Crawford
Assistant Attorney General
Open Records Division
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AEC/er

Ref: ID# 138751

Encl:  Submitted documents

cc: Mr. Robert Delgado
9980 S. Foster Road

San Antonio, Texas 78223
(w/o enclosures)



